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Though it is always difficult to distinguish between 
an ephemeral agitation, fanned by the writers in the 
periodical Press, and a deep and permanent movement, 
yet there are certain symptoms of a general determina- 
tion to proceed with the Codification, in some form or 
other, of the English Law which can hardly be mistaken. 
Among the most prominent of these symptoms is the 
public attention which has been called to the subject 
by the Legislation which has recently taken place in 
British India, as described by Mr. Pitzjames Stephen, 
in his paper on " Codification in India and England," 
read before the Social Science Association ; and by Sir 
H. Maine in his Comments on Mr. Fitzjames Stephen's 
Introduction to the Indian Evidence Act. Other symp- 
toms are supplied by the fact of the Attorney- General 
in a speech on Law Reform in Parliament during the 
last Session, and in a subsequent address on the same 
subject at Plymouth, announcing that he was prepared 
to begin the Codification of the English Law with an 
experiment on the Law of Evidence. Other symptoms 
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yet, of a more illusory nature, indeed, but still deserving 
of attention are supplied by the almost unprecedented* 
clamour of correspondents in the leading Journals, in- 
spired with courage and hope through the advent to 
office of a Chancellor possessed of a rare erudition, 
liberality, and reforming temper. The following extract 
from the letter of an anonymous Q.C. to the Editor of 
The Times (January 2nd, 1873) may be selected as a 
fair representation of the apt expression and resolute 
opinions by which some of this correspondence is cha- 
racterised. " Surely the Law of England should not be 
" left to work itself out, as chance may happen, at the 
" sole expense of some unfortunate litigant, whose fault 
" it is not that the Law is obscure. The first great 
" need, then, is a system of Law expressed in clear and 
" comprehensible language. This is a Code. That a 
" Code, and a good Code, too, is quite possible, is 
" shown conclusively by the Indian Code, where the-- 
" terse expression of the rule enunciated, followed by 
" one or two apt examples which serve the purpose of 
" leading cases, leaves nothing to be desired. How 
" highly soever the authors of the Code might be paid, 
" the cost to the country of each of these examples 
" would be as nothing compared to the actual cost of a 
" leading case. Each leading case falls heavily on some 



PILE-SCRIPT. IX 

" poor suitor : the cost of framing each example would 
" be borne, as it ought to be, by the community at 
" large. I see no reason whatever in any further mere 
" digest, whether it is to be authoritative or not. Why 
" try to digest unwholesome food? Codification and 
" amendment should go hand in hand." 

The fact that the main impulse in the direction of 
Codification in England may be said to have come from 
British India renders a just and wise use of the parallel 
thus suggested a matter of peculiar moment. A special 
section of the present work ha3 been devoted to this 
topic. In that section the very different condition of 
the Legal System in India previously to Codification being 
attempted from the existing condition of English Law 
in this country is insisted upon ; and the purely Legis- 
lative character of the chief contents of the Indian 
Codes is especially noticed. In his recent comment on 
Mr. Eitzjames Stephen's " Introduction," Sir H. Maine 
makes the following remarks, which may be taken as 
further illustrations of the position taken up in the 
section alluded to. " There were many branches of Law 
" in which the political officers of the British govern- 
" ment could find few positive rules of any sort ; or, if 
" any could be discovered, they were the special obser- 
" vances of limited classes or castes. Thus there was 
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" no Law of Evidence in the proper sense of the words : 
" hardly any Law of Contract ; scarcely any of Civil 
" Wrong. The civil procedure, so far as it was autho- 
" ritatively prescribed, consisted in little more than 
" vague directions to do justice. The criminal law of 
" the Hindoos, such as it was, had been entirely super- 
" seded by the semi-military system of the Mahometans. 
a * * * * The points which require to be observed 
" are — first, that the true revolutionary agent in India 
" has been neither the Executive Government nor the 
" Legislature, but the Court of Justice, without which 
" the existence of British rule in India can hardly be 
" conceived ; and, secondly, that the only possible cor- 
" rective of the process of change is formal legislation. 
" It is quite possible to hold a respectful opinion of 
" many parts of English Law, and yet to affirm strongly 
" that its introduction by Courts of Justice into India 
" has amounted to a grievous wrong. The English Law 
" is a system of colossal dimensions. The community 
" which immediately obeys it has ceased to profess to be 
" acquainted with it, and consents to be dependent for 
" knowledge of it on various classes of experts. These 
" experts do not affect to practise their art without 
" access to Law libraries, consisting when complete of 
" many thousand volumes. Now, there are probably 
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" half-a-dozen Law libraries at most in all India. The 
" books they contain are written in a foreign language, 
" and the persons able to consult these books and to 
" use them properly are extremely few, and collected at 
" one or two points of Indian territory very remote from 
" one another. And at length, when the law has been 
" elicited, it is necessarily Law brought into existence 
" by a highly artificial process for a remote community, 
cc extremely unlike the natives of India. The system 
" w r hich Indian legislation was gradually superseding 
" was, in fact, one under which all really import- 
" ant influence was steadily falling into the hands of a 
" very small minority of lawyers trained in England, 
" whose knowledge must have seemed to the millions 
" affected by it hardly less mysterious and hardly more 
" explicable than the inspired utterances of Mahomet or 
" Manu." 

It is scarcely possible to imagine a combination of 
circumstances in which the call for a systematic construc- 
tion and reconstruction of the whole legal system could 
be more imperious than those presented in India as 
described by Sir H. Maine. It is almost equally im- 
possible to imagine how an attempt could be made to 
discover any likeness between those circumstances and 
the state of things in England at the present day. This 
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subject however has been fully entered upon in the 
section on the Analogy of the Anglo-Indian Codes. 

There is however another danger besetting the discus- 
sion of the topic of Codification of the English Law 
which is still more menacing than that due to a misuse 
or abuse of the Analogy between an English Code and 
other Codes. It is, indeed, rightly insisted upon, as is 
shown in the proper place, that, in the process of codi- 
fying any ancient system of Law, long-fixed, dominant, 
and familiar Conceptions, and even Terms, ought only to 
be sacrificed to the claims of a precise Logic with the 
utmost hesitation and reluctance. But this position is 
apt to be exaggerated into a suspicion of all that takes 
the form of precise language, arrangement and thought ; 
and, thereby, into a denial of the very nature of Codi- 
fication as a systematic reconstruction of the whole Law 
on a logically consistent principle. Sometimes this sus- 
picion assumes the shape of a glorification of " practical " 
objects and " practical " men as contrasted with the 
" mere theories " or fine-spun gossamer webs of that 
morbid parasitic growth under the name of " jurists " 
which is beginning to infest the body corporate of the 
English Bar,— and especially of the least "successful" 
portion of it. There are quite enough people in the 
country who regulate all the acts of their lives by the 
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rule of thumb to welcome the praises of ignorance and 
of loose thought ; and therefore it may be expected that 
any clamour raised by journalists or others against a 
rising school of accurate and deep legal thinkers is likely 
to be popular. Those however who would wish to com- 
pare the advantages of theory of the best sort directed 
to and controlling the most important sort of practice 
have only to bestow a careful and minute study upon 
the Indian Evidence Act accompanied by Mr. Fitzjames 
Stephen's Introduction. Whatever objection applies to 
the theories of the jurists when attempting to codify the 
whole Law applies just as much to the practical Logic 
which presides over this partial and provisional effort. 
In Codification, as many other matters, the intoxicating 
effect of shallow draughts can only be cured by deep 
drinking. 

At the present stage of the controversy of Codifica- 
tion it is not necessary to argue from the first the whole 
case in favour of it. The arguments may be read in 
jfi Bentham passim and in the pages of almost every news- 
paper every day. It has been thought more profitable 
and economical of time and space to start with the 
practical assumption that the preparation of an English 
Code has been definitely resolved upon. The purpose 
of this work is rather to take a true and candid esti- 
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mate of all the real difficulties, in the way of Codifica- 
tion of the English Law, and to suggest such modes of 
resolving them, as, on the one hand, may help to satisfy 
the justifiable scruples of those who most dislike the 
project of Codification without, on the other hand, sacri- 
ficing a single one of the advantages, either direct or 
indirect, which Codification in the strictest sense of the 
term ought to bring with it. 

Among these indirect advantages there is one of 
pre-eminent importance which no scheme of mere 
"Digesting" or of mere partial or incomplete Codi- 
fying the Law can by possibility attain to. This ad- 
vantage is that of facilitating the general study of the 
whole body of English Law to four classes of persons : 
(1) Statesmen or Legislators; (2) Professional Legal 
Students ; (8) Unprofessional Students ; (4) Foreigners. 
It is not necessary here to describe the importance and 
value of rendering the obstacles to a comprehensive 
study of the leading features of English Law not wholly 
insuperable by these several classes of persons. It is 
sufficient to allege that the only possible educational 
remedy for the chaotic condition and deficiencies of Eng- 
lish Law is to be found in a true Code of the nature of 
that advocated in the following pages. Indeed it is not 
saying too much to assert that even did an English Code 
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do no more in England than fulfil the function performed 
by Justinian's Institutes alone in the Roman Empire, 
the toil and expense of preparing it would be most 
judiciously bestowed. On the contrary, should this toil 
and expense be bestowed in merely rescuing from 
disorder successive scraps and fragments of English 
Law, — apart from all consistency of logical principle 
and of language as governing the whole integral body 
of the Law, — for all these great educational and political 
purposes they would prove to have been bestowed in 
vain. 
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I. Difficulties in the way of Codification 

GENERALLY. 

No one who has practically tried his hand at the 
Codification of the English Law can be unaware of the 
extraordinary difficulties by which the task is beset. 
There are, however, two distinct purposes for which 
those difficulties may be enumerated and illustrated. 
One purpose is to establish beyond all question that 
Codification, — in the sense of systematic reconstruction, 
on scientific principles, and re-publication, — of English 
Law can never be satisfactorily accomplished, and there- 
fore ought never to be attempted. The other, and 
different, purpose is to show the true nature and amount 
of the difficulties to be encountered, with the hope of 
facilitating, rather than of discouraging, Codification. 

The object of the present investigation, and of the 
Scheme accompanying it, is to elucidate the real 
and peculiar obstacles in the way of codifying Eng- 
lish Law. If the momentous and somewhat ambi- 

B 
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tious work of Codification should be proceeded with, 
it is well that all concerned should not be over sanguine 
Nf> in their expectations of early and easy success. It 
would be unfortunate if a notion came to be prevalent 
that there is any analogy between the position of Eng- 
lish Law at the present day, and that of either French 
Law at the era of the first Revolution, or of Roman 
Law at the era of Justinian ; and that therefore Codifi- 
cation possesses much the same meaning and facilities 
for all these several eras or occasions. To make light of 
difficulties, by misapprehending them, is not always the 
best way to overcome them ; while they are already 
more than half overcome when they are once clearly 
stated and accurately measured. 

One way in which Codification may be proceeded 
with (that which has hitherto most commended itself 
to the somewhat timorous English intellect) is that of 

— progressively, and from time to time, " digesting " into 
a scientific framework every part of the Law, — whether 
Common or Statute Law, — till the result is finally 
reached that there is no single legal rule which is not 
expressed somewhere or other in the form of a compen- 
diously written proposition. This method of gradual 

— Codification has hitherto been the most popular in this 
country, owing, no doubt, as much to the cautious and 
tentative character of the method itself as to the fact of 
its placing the organic reconstruction of the whole Law, 
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at a future epoch, immeasurably far away. A special 
attempt, under the auspices of a Royal Commission, has 
been recently made in this direction, and, however able 
were the co-operators, it is understood that the failure 
was conspicuous. Nothing better could, from the 
nature of the case, have been anticipated. To recon- 
struct on scientific principles a small division of the 
Law without being able to divine where it would be 
ultimately placed in the general system, — without being 
informed as to whether the whole scheme (if any) 
would proceed upon a basis of Rights, or of Duties, or 
of both, — without having opportunities of concert with 
future fellow labourers in the same field, for the pur- 
pose of fixing the meaning of terms and deciding on 
the best methods of general and special classification 
and on the proportionate prominence to be given to the 
several topics, — can only be valuable labour thrown 
away, such as can do no more than dull, for the time, 
the edge of the popular appetite for comprehensive 
Reform, or perhaps agreeably exercise the talents of the 
accomplished artists employed. 

Thus, if Codification of the English Law is seriously ^f 
to be attempted, the whole must precede the parts. 
Nevertheless, when the conception of the Whole has 
been once fully grasped and adequately expressed, the 
careful elaboration of the several Parts will involve 
much of the very same process of digesting by a num- 

B 2 



'Jr 



4 AN ENGLISH CODE. 

ber of hands which, prior to a scheme of the whole 

being resolved upon and mapped out, is so much waste 

\ toil. Mr. Austin (in his fragment, " Notes on Codifica- 

\ tion," Vol. ii. p. 1059), almost translating Thibaut, says, 

" A Code must be the work of many minds. The 

1 project must be the work of one ; and revised by a 

Commission. The general outline, the work of one, 

might be filled up by divers. All importance, in Codi- 

1 fication, of the first intention." 

Assuming, then, that the English Law is to be codi- 
fied as a Whole, before proceeding with the Parts, it is 
of importance to remember that some of the difficulties 
in the way of successful Codification are not peculiar to 
English Law, but are common to all attempts to system- 
atize and scientifically arrange in written propositions 
any mature body of Laws which have spontaneously 
developed themselves in obedience to the advancing 
exigencies and moral consciousness of a people. Other 
difficulties are peculiar to English Law. These two dis- 
tinct classes of difficulties must be separately examined 
and weighed. 

Of the first class of difficulties here alluded to, an 
instance is at once supplied by the notorious inconsis- 
tency or ambiguity that invariably attaches to the use of 
the most important Terms in spontaneously developed 
systems of Law. Thus, in English Law, the terms, 
right, wrong, thing, land, proper tg, estate, fixture, inten- 
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tion, negligence, fraud, malice, theft, injury ; and, in 
Roman Law, the terms jus, res, contractus, obligatio, 
dolus, actio, crimen, injuria ; have each of them more 
than one signification, and some of them several, and 
very much disputed, significations. This variation or 
uncertainty of meaning of the Terms contained in any 
particular legal system is of comparatively small impor- 
tance for those who have once thoroughly mastered it, 
and have accurately gauged the nature, extent, and 
occasions, of the vacillations. It is only when it is 
attempted to express the Laws afresh in a language in 
which each term shall have one meaning only, and that 
one consistently preserved throughout, that the danger 
is encountered of inadvertently sacrificing some of the 
various important notions which the different meanings 
of the same term convey, and thereby of making unin- 
tentional modifications in the substance of the Law 
when it is purposed only to change its form. 

This difficulty must be met, in the first instance, by 
what may be a painful discipline to the organising 
instincts of a severely logical codifier. As in the case 
of the terms real and personal, in English Law, he 
will have constantly to destroy the integrity of his new 
nomenclature by stepping aside to notice ancient 
and deeply-rooted ambiguities of meaning. If it be 
possible at some future day to reduce the number of 
these ambiguities and to recover the simplicity which 
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belongs only to Logical Science, there is no more 
likely mode of hastening this result than that afforded 
by the operation of the Code itself. A Code which 
sacrifices continuity and harmonious unity to a faithful 
reproduction of existing Law, by being more just in 
its legal effects and more readily received by the 
Legal Profession and the general public, is far more 
sure of making the way clear for an ideally perfect 
Code in the future than one which immolates Law at 
the shrine of Logic, and substance at that of form. 

Another universal difficulty in all Codification belongs 
to that part of the subject which deah with what is 
sometimes called " Constitutional," and sometimes (still 
more loosely), " Public " Law. This branch of the 
Law may conveniently be called " Laws directly relat- 
ing to the Constitution and Administration of the 
State." Part of the practical rules sometimes called 
" Constitutional" or "Public" Law can in no way, 
either by their mode of enactment or by their mode of 
Judicial Interpretation and Administration, be distin- 
guished from the most familiar and essential parts of the 
general body of Law. Other parts of these rules, again, 
are in no sense true Law at present, though they may at 
some future time become so. To the latter class of rules 
belong most of the internal regulations of the two 
Houses of Parliament ; the practice of abstinence, on the 
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part of the House of Lords, from interfering with Bills 
involving taxation ; the practice of the Crown invariably 
assenting to Bills passed by both Houses of Parliament; 
the rules regulating the privilege of access to the Sove- 
reign ; and the like. 

The existence of such rules and practices is not pecu- 
liar to Unwritten Constitutions. Even in the most pre- 
cisely Written Constitution existing, — that of the United 
States, — underlying all the Written Rules is the silent 
and Unwritten Rule that the original Constitution, — 
with the Amendments from time to time introduced 
into it, — shall undergo no further or other change than 
can be introduced by the special and detailed modes 
declared on the face of the Written Documents, as from 
time to time modified according to the existing Consti- 
tutional provisions. 

The Codification of all this part of the Law implies 
a sharp and clear demarcation between what is only 
traditional and familiar Practice and what is true Law. 
In England the difficulty is enhanced by the uncer- 
tainty that hangs round even the most clearly ascer- 
tained principles of what is unmistakeably Law. The 
difficulty can only be met by a resolute juridical effort 
to separate Law from mere Constitutional Practice, and 
then by a patriotic determination on the part of opposed 
political sections to combine in contributing their aid 
towards settling finally the really doubtful parts of Law. 

Again there is in all Codification the universal diffi- 
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culty which in fact gathers up and expresses in the 
most generic language all the other difficulties. A 
a system of arrangement based on principles of pure 
Logical Science is essentially alien to a body of Laws of 
independent and natural growth. This difficulty cannot 
be wisely met by simply sweeping away all that is 
national, and even grossly erratic, for the purpose of 
establishing in its place novel and exogenous principles 
of arrangement having no root in the popular, or even 
the professional, mind. It is from this solution of the 
difficulty that Savigny apprehended so many unfortu- 
nate consequences when, in his Essay on " The Vocation 
of our Age for Legislation," he deprecated the perma- 
nent establishment of the Napoleonic legislation in the 
States of Germany. The Essay itself must be read in 
order to appreciate to the full the nature of this class 
of objections to Codification. How far the argument 
is applicable to the case of England has been investi- 
gated by the present writer in his recent work, (A 
Systematic View of the Science of Jurisprudence, p. 471 
sq.) The most desirable mode of solving this class of 
difficulties is to construct the main skeleton of the Code 
on the soundest and most irrefragable principles of 
.. Logic. As to the secondary and minuter divisions, 
Logical considerations must only be allowed to lead the 
way so far as is consistent with not exposing the spirit 
and language of the national system of Law to too 
severe a strain. To maintain the scientific integrity of 
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the whole will constantly be found impossible ; and at 
frequently recurrent points the National must take pre- 
cedence of the Scientific. The Codifier will exhibit his 
discretion and skill as much in deferring, when needful, 
to modes of classification, of terminology, and of thought, 
embedded in the legal consciousness of the people, as in 
forcibly curbing worthless vagaries, and in maintaining, 
where possible, the undeviating persistency of his own 
plan. 

II. Special difficulties in Codifying English 

Law. 

The above are the general difficulties which, apart 
from all consideration of the special circumstances of a 
particular body of laws, beset the task of Codification. 
The difficulties peculiar to the Codification of English 
Law are in fact only specimens and detailed illustrations 
of the former. They may be classified as due severally 
to (1.) the different condition and the peculiar relations 
to each other of Statute Law and Common Law ; (2.) 
the accidental opposition or concurrence of Common 
Law and Equity ; and, (3.) the distinction between 
real and personal property. 

1. Statute Law and Common Law. 
The relevancy, to the question of Codification, of 
the existing relations to each other of Statute Law 
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and Common Law will be differently appreciated ac- 
cording to the nature and mode of use of the Code 
which it is intended to construct. The Code may 
either purport to supersede and exclude the authority 
of all other media, whether Written or Oral, from 
which a knowledge of the state of the Law may be 
obtained; or it may operate no further than as the 
last and best considered Legislative expression of the 
state of the Law, only repealing directly, or by im- 
plication, the portion of the Law, ascertainable from 
other quarters, which it affects directly to vary or to 
annul. In this last case no legal argument, founded 
on the uncodified Common Law, or on still sub- 
sisting Statutes, or on Judicial decisions, as to the 
true Interpretation of the codified Law, is excluded 
from use in the Courts. Such an arbitrary exclusion 
is no more involved here than in the case of a 
consolidating Statute which collects all the scattered 
Statute Law and Common Law rules into one, — 
(as an Act for the Consolidation of the Law relating 
to Bankruptcy, to Bills of Exchange, to Merchant 
Shipping, and to Crimes), — yet by no means excludes, 
of itself, reference to the Law previously to, and in- 
dependently of, the process of consolidation. Legis- 
lators and Codifiers have generally done their utmost 
to glorify their own Code by peremptorily expelling 
from use in Courts of Justice arguments founded on any 
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other competing authority. Some of them might almost 
seem to have plumed themselves upon the unrestricted 
license of interpreting the letter of the Code which they 
have conceded to Judges. The effort has in every case 
proved notoriously futile. The ponderous volumes of 
Latin and French Commentaries, on the one hand, and 
the well-known uncertainty of the Law in any unfamiliar 
Case in a country subjected to a modern Code, are 
wholesome deterrents from any repetition of such 
ambitiously self-sufficient schemes. Every written Code 
must indeed depend for its meaning upon the Inter- 
pretation attached to it by the Judge. But in assigning 
an Interpretation he may either be expected to consult 
his passing fancy and special logical instinct; or he 
may be directed to rely upon the authority of his 
predecessors ; or he may be directed to defer to some 
definite meaning affixed to Terms by the Legislature 
itself. The first of these resources implies little better 
than chaos. The choice is between the second and 
third, and, in the absence of incessant and spasmodic 
interpretative Legislation, — such as, it will hereafter 
appear, is contemplated by the Prussian Landrec/d, but 
would not be tolerated in England, — the selection is, for 
longer or shorter periods of time, reduced to the second. 
It is through the use of precedent alone that even in 
the case of the most ably drawn Code, a rational and 7^ 
consistent method of Interpretation can be obtained. 
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The limitation of a Counsel's argument, on a matter 
of Interpretation, to the letter of the Law as appearing 
in the Code and not anywhere else, is, on the face of it, 
impracticable as well as absurd. It is not easy to see 
how a Counsel, — addressing himself to the meaning of 
a Term or the purport of a sentence, — can be allowed to 
dilate freely upon the social habits, customs, and modes 
of thought of the people, and even to allude to the most 
flimsy reasoning of unauthorised Commentators, and yet 
expected to remain studiously blind and deaf to that state 
of the Law which the Code affected to embody and to 
supersede. Anyway, the drawing of an arbitrary line 
between what may legitimately be quoted, and what 
may not, only involves a fresh reference to Judicial 
discretion, and so introduces anew the very sort of un- 
certainty, — in its most flagrant form, — which it is 
supposed to be the direct purpose of the Code to do 
away with. 

Abandoning, then, all thought of arbitrarily excluding, 
in the use of the new Code, reference to the state of 
the Law previously to, and independently of, the Code, 
the question is presented as to whether the Code shall 
affect to gather up into itself every rule of Law, 
Common or Statute, in force at the time of its promul- 
gation ; or whether it shall merely assume the form of 
an authoritative expression, in an organic and systematic 
shape, of the vast bulk of the general Law, while, 
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nevertheless, it leaves outside of itself certain portions 
of the Law as yet uncodified. It must be remembered 
that this last method is to be distinguished clearly from 
the process of digesting certain parts of the Law, which 
has been practically discredited in England, and from 
that of codifying, one by one, leading divisions of the 
Law which has been recently carried out in India. The 
essence of the method here suggested is that the Code 
should be the centre and nucleus of the whole Legal 
System of the country. It will start, at the first, with 
a clear conception of its ultimately completed form. 
Every Term will have a definite sense impressed upon 
it, which will be preserved inviolate from the first page 
to the last. Every passage will bear reference, express 
or implied, to every other passage, and to the whole. 
To quote the able language of the recent Jamaica 
Statute-Law-Commission, in speaking of a Code of 
Statute Law only ; " By a Code we understand a scien- 
" tifically arranged body of Statute Law, which em- 
" braces the whole of the Law on the branch to which 
it relates, and each part of which has reference to 
every other part, so that repetitions and superfluities 
are avoided, and the whole has the unity and self- 
consistency of a skilfully drawn Act of Parliament" 
This definition is applicable to . a Code of the more 
comprehensive nature here contemplated. It differs 
from a " Digest," in the recent English sense, and from 



u 



<c 



€f 



tc 



14 AN ENGLISH CODE. 

the new Indian Codes, in that, in these cases, the 
part left uncodified is, at the first, the great bulk of the 
Law; while, in the case of the English Code now 
contemplated, the overwhelming bulk of the Law is 
the part codified, and the part left uncodified would be 
only local or detailed applications of principles con- 
tained in the former part. It is true that the choice of 
what is to be included and what is to be excluded, in 
the first draft of a Code, is a matter involving the 
utmost discretion and care. 

Assuming then, in accordance with these observa- 
tions, that the Code will be an authoritative republica- 
tion of all the rules of the Common Law, and also will 
embody the substance of vast classes of important 
Statutes, — the several elements being wrought into the 
most perfectly harmonious whole, — a method of prac- 
tically drawing the line between Statutes to be embodied, 
and Statutes to be left outside, must be devised. This 
separation cannot be usefully effected on any arbitrary 
principles of a priori selection. It must depend upon 
the logical necessities which flow from the leading prin- 
ciples upon which the Code is constructed as a whole. 
Thus the more general Statutes will be inserted rather 
than the more special, local, or temporary. The Statutes 
having reference to the broadest legal topics, essential 
to the integrity of any complete body of Laws what- 
ever, will be inserted rather than Statutes dealing with 
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peculiar and eccentric institutions, or with what may 
be called purely English facts, traditions, and usages. 
Shorter and more compendious Statutes will be inserted 
before longer and more detailed ones. Thus, Statutes 
relating to the election of Members of the House of 
Commons, to Bankruptcy, Bills of Exchange, Merchant 
Shipping, Joint Stock Companies, Registration of Title 
to Land, Wills, Distribution of the Estates of Intestates, 
Marriage, Divorce, the Criminal responsibility of Trus- 
tees, and Limitation and Prescription, would all be 
inserted rather than such Statutes as the Municipal 
Corporations Act, the Elementary Education Act, the 
Endowed Schools Act, the Irish Church and Land Acts, 
and the Public Health Acts. So far, indeed, as the 
inserted Statutes are concerned, the portion of the 
Code embodying them would resemble an ordinary 
Consolidating Statute, differing from any other Con- 
solidating Statute only (1.) in the general references, 
expressed and implied, to all the rest of the Code ; (2.) 
in the precise use of language and in the systematic ar- 
rangement of the parts, (the arrangement being deter- 
mined in view of its being studied quite as much by 
any ordinary intelligent reader as by the Statesman or 
Professional Lawyer) ; (3.) in embodying, together with 
the substance of the Statutes, all the Common Law 
rules and principles, applicable to the several topics 
treated of, in turn. Of course the most careful refer- 
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ence would be made at every point to all the Statutes 
relevant to topics in hand which are neither embodied nor 
repealed. These Statutes may be said to be incorporated 
by reference. As to these, and to all other unrepealed 
Statutes, the existing principles of construction, as based 
on the current, or Judicially recognized, use of Terms, 
would continue to subsist in full force. It is probable 
that the enormous direct and indirect influence of a 
comprehensive and methodical Code would gradually 
result (even supposing the existing methods of piece- 
meal Legislation were persisted in) in the language of 
new Statutes being assimilated to that of the Code. 
Similarly, the old Statutes would become progressively 
digested and re-expressed in the novel, simpler, and 
more self-consistent phraseology. In this way the Code 
must tend gradually to swallow up many or most of 
the Statutes originally left outside itself. 

2. Common Law and Equity. 

The second special difficulty inherent in the Codifi- 
cation of English Law is due to the co-existence of Law 
and Equity. To many persons this difficulty has seemed 
to present an almost insuperable obstacle to the work 
being proceeded with. There is no doubt that, before 
Codification is proceeded with, the difficulty must be 
clearly apprehended, though there are many reasons 
for holding that the actual amount of it is exaggerated. 
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In the first place, the whole tendency of recent legis- 
lation, in matters of Procedure, has been in the direction 
of permitting the use in Courts of Common Law and 
of Equity, equally, the Remedies and Processes hitherto 
available in one Court or the other alone. The oral ex- 
amination of witnesses in Courts of Equity; the em- 
ployment of the Jury system by the same Courts ; the 
recognition of Equitable Pleas in Courts of Common 
Law ; and the use, in the same Courts, within certain 
limits, of the Equitable machinery of Interrogatories 
and Injunctions ; are all illustrations of this persistent 
tendency of present legislation. The extreme incon- 
venience of leaving suitors in a state of uncertainty as 
to the quarter in which their proper remedy is to be 
sought, and the equal inconvenience of driving them 
from Court to Court in the prosecution of the total 
process of obtaining an adequate remedy, is becoming 
so strongly felt on all sides that it must needs follow 
that, even apart from any special effort, legislation will 
continue to take the same course of more and more 
identifying the remedial processes in both classes of 
Courts. 

Again, side by side with this tendency to assimilation 
of Process, there is experienced a growing sense of the 
convenience or necessity of recognizing the use of a 
more elastic and less mechanically formal Procedure for 
some sorts of suits than for others. Thus the delicate 
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relations of Partners inter se ; the claims of Share- 
holders, on the winding up of a Company ; the adjust- 
ment of competing rights among a number of Bene- 
ficiaries under a Will or a Marriage Settlement ; the 
mutual rights and duties of Guardians, Wards, Trustees, 
and persons interested in the performance of a Trust ; 
all these matters involve, on the face of them, an amount 
of protracted scrutiny and refined discrimination wholly 
different from what can be called for in the ordinary 
case of a mere Trespass on land or to the person, of a 
Slander or Libel, of a False Imprisonment, or of an 
ordinary Breach of Contract or a Nuisance. 

It may be that at present the distinctive Judicial 
machinery in use for these several classes of business 
may neither be appropriate nor incapable of improve- 
ment in many directions. Still it deserves notice that 
the distinction itself between the Processes suitable for 
one class of business or for the other is a real one ; 
and, furthermore, that the existing Division of Labour 
between Courts of Common Law and of Equity is 
really valuable so far as it recognizes this distinction. 

The gist of the above remarks is to show that, so far 
as the opposition of Common Law to Equity is perni- 
cious, it is gradually, — and by a natural legislative 
process, — being reduced in amount ; and the speed of 
the reduction may easily be much precipitated. So far, 
on the other hand, as this opposition rests on real and 
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permanent differences, it is valuable in itself and needs 
to be substantiated rather than annulled. 

Now the new English Code may do one of two things 
in this question. It may either rely on extrinsic efforts 
previously made with a view to quicken the natural 
course of evolution in the divers directions just de- 
scribed ; or it may itself operate as the direct and 
immediate engine in working out that evolution. In 
the first of these cases the preparation of the Code 
must be indefinitely deferred. In the latter of these 
cases it may be proceeded with at once, and the only 
question remaining is as to the actual form which the 
joint incorporation of Common Law and Equitable 
principles and Procedure must assume in the Code. 

There are at least three different aspects under which 
the rules or principles of Equity are presented, as con- 
trasted with those of Common Law. One aspect is 
the nature and extent of Bights and Duties as exhibited 
in the patent fact that, for the maintenance of large 
and clearly defined classes of Rights, Courts of Equity 
are, or were till very lately, exclusively competent. The 
peculiar Rights and Duties of Trustees and persons who 
are the objects of Trusts, of Mortgagors and Mortgagees, 
and of a variety of other persons who are invested with 
Rights in a Court of Equity, and divested of them in a 
Court of Common Law, — or, vice versa, invested with 
Rights in a Court of Common Law and only enciim- 
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bered with Duties in a Court of Equity, — have become 
involved to an extraordinary extent with the whole legal 
system of the country, and, no doubt, present real, 
though by no means unsurmountable, difficulties to the 
cpdifier. Probably in preparing the first draft of the 
Code he will be wise, when enumerating all the Rights 
accruing under particular circumstances, or vested in 
a particular person, to distinguish carefully between 
Rights under the peculiar protection and control of 
Courts of Equity, and those similarly only recognised 
in Courts of Common Law. It is probable that before 
the Code has been long in force the glaring anomaly 
presented by the fact of some Rights being recognised 
in one Court and some in another will have attracted 
so much public attention as to pave the way for a simpler 
and more rational system. 

Another aspect in which Equity, in contrast with 
Common Law, is presented, is that of Superior Befine- 
nient of Moral Scrutiny. This aspect is exhibited in 
the faculty of microscopic discrimination with which 
a Court of Equity affects to track the sinuous and 
underground windings of Fraud, to detect and dis- 
appoint the ingenuity of a scheming execution of a 
" Power/' and to punish the evasions or the indolence 
of a Trustee, or of one brought within its jurisdiction 
as guilty of a Constructive Fraud. It is only an acci- 
dent in the historical development of English Law that 
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the moral acumen of the Judge in one class of Courts is 
held to have such a very different range and intensity 
from that of a Judge in the other. It is thus brought 
about that persons come to believe, and students are too 
frequently taught, that " Equity " is in fact only a super* 
fcetation on the general " Law " of the country and that 
it would be quite possible, in the present condition of 
English civilisation, for Common Law to stand alone in 
the field without a rival. Such a notion confutes itself 
by the very statement of it. English civilisation is in 
some measure the product of Equitable principles as 
applied in Courts of Justice, just as these principles in 
turn are a necessary fruit of that civilisation. In fact 
so soon as a State advances beyond the stage of the 
simplest forms of Ownership and of the most elementary 
Contracts, a legal demand for fine shades of Faithfulness, 
for absolute purity of Intention, and for entire absence 
of indirectness of aim and duplicity of purpose, be- 
comes ever increasingly stringent. All students of the 
Roman Law are familiar with the history of the Prae- 
torian Jurisdiction in the matters of bona fides, culpa, 
and dolus ; and it needs only a reference to the written 
monuments of that Law to establish the exquisite accu- 
racy and balanced moderation with which, in the hands 
of competent lawyers, the apparently indefinite princi 
pies contained in those Terms are capable of being fixed 
and circumscribed. 



1 



22 AN ENGLISH CODE. 

If, then, the difficulty be raised that the fine moral 
machinery, now so beneficially employed by Courts of 
Equity, must either be abandoned altogether or lose its 
most precious potency on being hemmed in within the 
confines of a Written Code, it may be replied, first, that 
the precedent supplied by Roman Law is eminently in 
point here and is wholly adverse to this view; and, 
secondly, that the pliant or unbending use of large 
moral expressions such as Good Faith, Fraud, Trust, 
and even Conscience, and Conscientious, or Equity itself, 
cannot depend on their being Written or Unwritten, 
whether in a Code or in a Judgment, but solely on the 
presence of intellectual and moral faculties in the Judge 
coupled with the actual amount of discretionary power 
conceded to him. This discretionary power may, under 
the regime of the most precisely Written Code, be left 
as uncontrolled as it is now ; and to whatever degree it 
is limited, the efficient exercise of it, in given cases, will 
depend, as now, on a variety of circumstances extrinsic 
to the Code; as, for instance, on the education and 
personal proclivities of the Judge, on his respect for 
Precedent, his knowledge of human affairs, and the de- 
gree of his comprehensiveness of mind in mastering the 
whole of the Law and the whole of the Facts. 

The last important aspect in which Equity is pre- 
sented in contrast with Common Law is that of Division 
of Labour. The Division of Labour herein indicated 
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between Courts of Common Law and of Equity has 
already been adverted to in reference to the sponta- 
neous tendencies now operating in England in favour 
of keeping Common Law and Equity apart. The 
transfer of this Division of Labour to the new regime 
to be inaugurated by the Code, cannot present any 
serious difficulties. It is effected simply enough by 
clearly determining in their place and order the func- 
tions of the several Courts of Justice, the vitality of 
which it is intended to preserve at the time of promul- 
gating the Code. How far it may be desirable, as a 
matter of positive legislation, to extend or to vary the 
general competency of Courts of Common Law and of 
Equity as now existing, or how far to enable a Judge 
in either class of Courts to grant all the Remedies now 
attainable in one only, are questions distinct from those 
strictly bearing on Codification in itself. 

3. " Meal " and " Personal " Property. 

The next, and perhaps the last, special difficulty in- 
herent in the Codification of English Law is that due 
to the celebrated and radical distinction between " Real" 
and " Personal'* property. The distinction as it obtains 
in English Law is, indeed, only an accidental and his- 
torical one. The analogy presented by the well-known 
Roman distinction between res mancipi and res nee 
mancipi has been traced by Sir H. Maine, and, in fact, 



24 AN ENGLISH CODE. 

throws considerable light on the true import of the 
English distinction. Both in Rome and in England 
the Things most in request in a primitive Community 
are at first the only Things recognised as " Property '* 
at all. These are, in the one case, the res mancipi (or 
the Things requiring the formalities of a mancipatio to 
accompany any transaction relating to them) and, in the 
other case, Things Real, or Realty. As the State pro- 
gressed, and a numberless variety of Things became 
objects of appropriation and competition, these new 
Things became likewise recognised as "Property" in 
the eye of the Law, though dealings with them were 
discharged from the attendant solemnities still de- 
manded for dealings with the earlier kind of Property. 
This increased legal liberality and elasticity was brought 
about, partly, by the character of the Things themselves, 
and of the dealings with them, which could not support 
the tedious and public ceremonies traditionally annexed 
to dealings with the other class of Things ; and, partly, 
by an improved moral conscientiousness, which, in the 
way pointed out by Sir H. Maine, in negotiations of all 
sorts, favoured habits of trusting less to the outward 
form and letter and more to the inward spirit and in- 
tention. In this way the new class of res nee mancipi 
and Things Personal, or Personalty, became in each 
case as distinctly marked as the older class, and the 
Law applicable to them as distinctly characterised. A 
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still further stage of development was afterwards reached, 
— the full evolution of which is still progressing in this 
country, — when the more liberal and elastic Law ap- 
plicable to res nee mancipi, and to Personalty, became 
extended likewise to the older res mancipi and to 
Realty, the direct consequence being a progressive 
merging of the two classes of res mancipi and Realty, 
on the one hand, and res nee mancipi and Personalty, 
on the other, into one and the same class governed by 
one and the same set of legal rules. 

It is to be observed that, in the process of drawing, 
at successive epochs, the distinctions above described, 
certain unmanageable sorts of Things constantly pre- 
sented themselves which needed to be denoted by 
anomalous legal Terms and provided for by special 
legal devices. Instances in English Law are sup- 
plied by the notable objects entitled " Chattels real " 
and " Incorporeal hereditaments." The fact is that the 
English lawyers were, from the first, never so con- 
sistent in their mode of applying the test by which 
" Realty " was originally distinguished from " Per- 
sonalty " as the Roman lawyers were, from first to last, 
in separating between res mancipi and res nee mancipi. 
The Romans, indeed, gradually introduced a confessedly 
fresh and disparate distinction, — that between Movables 
and Immovables. The English lawyers, at a very early 
epoch, introduced in fact, though not in name, the 
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same distinction; but confounded it with the more 
primitive distinction, between Realty and Personalty. 
Thus, even at the present day, in order to distinguish 
" Realty " from " Personalty," two wholly independent 
tests are applied ; the one turning on the physical nature 
of the Thing in question, the other on the accidental 
quality and extent of the Rights which a person or 
persons may chance to have in it. In other words, 
a Thing may be Realty either because it is land or 
firmly annexed to land, — that is, Immovable ; or it may 
be Realty because the Rights of a certain person in it 
are such that, at his death, it descends to his heir and 
not to his executor or personal representatives. There 
are some Things, indeed, which are Realty and Per- 
sonalty at once, assuming one or the other character 
according to the point of view from which they are 
approached and even to the Court of Justice which has 
to pronounce upon them ; as, e.g., in the case of money, 
directed by a settlor to be invested in land, being 
treated by a Court of Equity for some purposes as 
already land. Part of this anomaly has been met by 
the invention of the class " Chattels real." This consists 
of Things which, in the hands of the person whose 
Rights are under consideration, are Personalty and 
descend to his executors or administrators at his death, 
but which, in the hands of some other person or persons, 
are Realty. A lease of land is an instance of this sort 
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of Things. The land, looked upon from the point of 
view of the interest of the lease-holder, is a " Chattel 
real/' The same land, looked upon from the point of 
view of the interest of the person who has the " Fee- 
simple" Estate, is Realty. It is well known how 
courageously Courts of Equity impress even upon 
money and Stock the names and legal qualities of Realty 
and Personalty according to their view of the Rights 
and Duties of all the persons interested in the disposi- 
tion of them. 

This vacillation in the employment of the distinction 
is even still more conspicuous in the invention of the 
expression "Incorporeal hereditaments/' These are 
Things in the eye of the Law, which, in truth, are not 
physical Things at all. They are only Bights in Things, 
having the special quality that the laws of inheritance, of 
succession, and, — to a certain extent, — of transfer, 
applicable to such Rights, are identical with those 
applicable to Realty in the most primitive use of the 
Term. It is not necessary here further to illustrate the 
true nature of the English distinction between " Real " 
and " Personal " Property and of the shifts that have 
been made to meet the anomalies which the distinction, 
actually made, has involved. The case of Fixtures 
presents special difficulties of classification under almost 
any system of distribution, and is not peculiar to Eng- 
lish Law, 
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The purpose of this investigation is to show, on the 
one hand, that the shifting grounds, upon which the 
distinction between " Real " and " Personal " Property 
has been conceived and carried out in English Law, 
must present a peculiar amount of embarrassment to 
anyone who endeavours to express the actual state of 
the whole mass of English Law in a series of Written 
propositions. On the other hand the purpose is to show 
that the distinction in question has proceeded upon 
definite and intelligible, though not immutable, prin- 
ciples. The fact is that no well-trained and practised 
English lawyer has a shadow of a doubt with respect to 
any Thing that could be named (saving, perhaps, the 
case of fine applications of the doctrine of " Conver- 
sion" in Equity), whether, under the circumstances, 
that Thing is to be classed as Realty, or Personalty, or 
as a " Chattel real." In fact this is an instance of the 
superior position in which English Law, at the present 
day, perhaps stands, with respect to certainty and defi- 
niteness, when contrasted with the Law of any other 
country whatever. This comparative definiteness will 
be more obvious hereafter, when the circumstances of 
foreign Codes come under special investigation. In 
fact there is no body of Law which better admits of all 
its leading principles and distinctions being precisely 
rendered into written propositions, without the minutest 
loss or change, than the whole body of English Common 
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Law and Equity. It is true that in transplanting the 
English distinction between "Real" and "Personal" 
Property into the structure of a Code, the scientific 
unity and integrity of the Code must sustain something 
of a shock. Nevertheless it is much to be deprecated 
that the work of Codification should be continually post- 
poned till all the radical characteristics of English Law 
have been obliterated. It is also weighting the popu- 
larity of the Code too heavily, to charge it with the task 
of this obliteration. Thus, in the first draft of the Code, 
the existing distinction between "Real" and "Personal" 
Property, with all the exceptions and modifications it 
undergoes, must be carefully and exactly rendered. It 
is possible that no course will lead more surely to a 
juridical redistribution of Things on a consistent and 
logical principle than writing down in plain words the 
character and effect of the distinction as it now exists. 
Thus it may be that the second edition of the Code will 
present a very different aspect from the first. The 
question whether the term Thing, as denoting a physical 
substance and nothing more nor less, can be maintained 
is of course a very vital question. The use of the word 
res, by the Roman lawyers, — as including an Obligation 
and an Action, — and of Tiling, — in the English expres- 
sion " Incorporeal Things," — proves that in Roman and 
English Law the words res and Tiling have not been 
rigidly confined to physical substances. Similarly, 
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M. Rogron, in commenting on the Code Napoleon, defines 
a chose as being " whatever exists naturally or morally!' 
There would be enormous theoretical, and perhaps some 
practical, convenience in restricting the use of the word 
Thing to strictly physical substances, in such a way that 
a Common-right, a Copyright, a Patent-right, and a 
Right of Title, would no longer appear as " Things," 
but as (what they truly are) Rights in Things, carrying 
with them certain special peculiarities with respect to 
Conveyance and Succession. Thus Bights would, in all 
cases, be sharply opposed to the Tilings to the use of 
which they have reference. On the grounds, however, 
alleged above, the Code must not wait for this innova- 
tion to be carried out. As in the case of the distinction 
between " Real " and " Personal " Property, it is more 
than probable that the consequence of merely embodying 
the English terminology as to Incorporeal Things, in the 
midst of an otherwise scientifically arranged system, will 
prove to be the most effectual step towards its effacement. 

III. Practical Questions preliminary to 

Codification. 

After Overcoming, (at least by anticipation) the general 
difficulties inherent in all Codification of a mature system 
of Law, and the special difficulties to be encountered in 
the Codification of English Law, there are certain doubt- 
ful points which must be definitely settled before the 
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task of Codification can be proceeded with. Such points 
are the following : (1 .) the principle and mode of Re- 
ferences from one part of the Code to other parts ; (2.) 
the Order of the main topics or divisions ; (3.) the lead- 
ing principle upon which the detailed Distribution of 
matters shall be founded (whether, for example, upon 
the basis of Rights, or of Duties, or of both, or on 
some other basis) ; (4.) the expediency of separating a 
portion of the Code specially devoted to Commercial 
topics from the integral body of the Code ; (5.) the 
Places to which the operation of the Code shall extend ; 
(6.) the relation of the Code to other co-existing legal 
authorities, if any ; (7.) the principles of Interpretation 
to be applied to the Code ; (8.) the method of Amending 
or re-enacting the Code from time to time; (9.) the 
actual Organisation to be set to work in order to con- 
struct the Code. These several matters must be treated 
in order. 

1. Tfie principle and mode of References from one 
part of the Code to other parts. 

It has been already insisted upon that it is essential 
to success to abandon courageously all the tentative 
measures which, by way of experiment, have hitherto 
satisfied codifiers, and to proceed with the Codification 
of the whole body of Law at once. This has never been 
attempted in any country from which examples of Codi- 
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fication are quoted. It was not attempted in Rome ; 
and it was not attempted in France ; nor in any of the 
countries which have copied the French Code ; nor in 
Prussia; nor in New York; nor in India. In some of 
these cases, — as in Rome, — what may be called the 
Statute Law has been codified entirely apart from Law 
owing its origin to any other source, the Code and the 
Pandects being quite different in their nature, though 
subsisting side by side, and contemporaneously worked 
into shape. In other countries, — as in France, — the 
Civil Law has been codified before the Criminal. In 
others, again, — as in New York, and Louisiana, — the 
Criminal before, or on a wholly different principle from, 
the Civil. In others, — as in Prussia, — the codified Law 
has gathered up, as will appear further on, only so much 
of the Law as it has pleased the Codifier to include. 

The idea of the English Code here presented, as dis- 
tinguishable from all previously attempted Codes else- 
where, is that the whole body of Written and Unwritten 
Law is to be codified at once and on a single uniform 
plan, the only exception to this principle being, as 
already explained, the provisional exclusion, from the 
first draft of the Code, at any rate, of the longer, more 
detailed, and more local or special Statutes. It is 
obvious that a Code of this nature will depend for its 
value on the unwavering consistency it displays in the 
use of Terms, and on the skilfulness with which the 
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scheme of mutual references between one part of the 
Code and another is devised. It is only an actual 
experiment in Codification which can teach the real 
difficulties involved in practically devising such a scheme. 
For instance, there is no single topic in the Code which, 
when fully treated, does not involve at once the con- 
siderations of Rights, Duties, Procedure, and Penalties. 
But to treat all these elements at once, under each topic 
in succession, must involve endless repetitions and vastly 
increase the bulk of the Code. Thus, in English text- 
books on the Law of Bills of Exchange, there will be 
found not only a description of the nature of such Bills, 
and of the Rights and Duties of the Parties to them, 
but also an account of the Laws applicable to Frauds 
upon them, and to detaining and stealing them, as 
well as to the modes of Pleading and of Evidence in 
respect of them. In a well-drawn Code some of this 
matter would find its place under the head of Laws 
of Contract ; some of it under Laws relating to Civil 
Injuries and to Crimes; some of it under Laws of 
Procedure; and possibly some of it under Laws of 
Ownership. It is indeed difficult, in carrying out the 
work in detail, to determine precisely how much is to be 
included under any one head, and how much is to be 
incorporated only by reference. Thus, in treating of 
Rights of Ownership in Land, it is not possible to avoid 
constant allusion to certain definitely recognised modes 
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of violating those Rights, such as Trespass. Yet the 
topic of Trespass is a large and independent one, and will 
more appropriately fall under the Law of Civil Injuries, 
and that branch of it which deals with Torts. Only 
mutual references, combining the two topics, can avoid 
repetition and omission. Perhaps the most arduous task, 
in the matter of proper distribution by means of refer- 
ences, is experienced in the case of the Law of Husband 
and Wife. Under this topic, in its largest sense, fall 
Contracts in view of Marriage ; Marriage-settlements ; 
Breaches of Promise of Marriage ; the Formalities of 
Marriage ; the Rights and Duties of Husband and Wife 
in respect of each other's persons, of Things owned, and of 
Children ; Divorce, and Penalties for Offences by third per- 
sons against the integrity of the Marriage-state. To this 
may be added the peculiar Procedure essential for giving 
effect to this part of the Law, and even the general modifi- 
cation (extending to almost every part of the whole Law) 
in the Rights and Duties of persons towards others, owing 
to the condition of the former as married persons. Thus, 
to treat the whole of this department of Law under one 
head would be little else than to class every topic in the 
Code, and to deal with it in detail, under the general 
head of Husband and Wife. Such a monstrous conse- 
quence has always been instinctively evaded by codifiers, 
though in different ways. The true solution must be 
found in placing the most general topics under the lead- 
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ing divisions of Laws of Contract and of Ownership, 
as found in the Code ; and under the special head of 
Husband and Wife placing nothing else than what is in 
the highest degree peculiar to that relationship. By a 
proper system of mutual references, the Special will 
be incorporated with the General, and the General 
with the Special. 

Were it necessary to give further instances of the 
difficulty, and the necessity, of a proper scheme of 
references, the subject of Bankruptcy would supply 
one. Bankruptcy is at once a Mode of Acquiring 
Rights of Ownership by Adjudication, a Mode of En- 
forcing Rights under a Contract, a topic of the Criminal 
Law, and a topic of Procedure in special Courts of 
Justice. In a complete Code it will be treated partly 
in one place and partly in others, the whole subject 
being closely bound together by systematic references. 

From what has here been said upon the matter of 
references, it will appear obvious that no project of 
Codification ought to be entertained which does not 
contemplate an organised distribution of every part 
of the Law at once. If, according to almost all the 
favourite precedents, part of the Code is prepared before 
the rest, — as, for instance, the Civil part of the Code 
before the Criminal, or the Criminal before the Civil, or 
the Code of Procedure before any of the others, it must 
be a mere matter of caprice or accident how much of 

d2 
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the whole topic is laid hold of by the codifier in the 
first instance, and how much is neglected or left to be 
inserted in some future possible Code or Codes. When 
the time comes for such future Code or Codes to be 
undertaken, the codifier can only gather up so much 
matter as is accidentally left him, and all hope of any 
real unity or homogeneity in the whole codified Law 
must be abandoned. 

2. The order of the main topics or divisions. 

The order of the main topics or divisions in the Code 
involves questions closely allied with the more general 
ones discussed under the last head. In fact the con- 
sideration of some matters properly belonging to the 
present head has been inevitably anticipated. Mr. 
Austin has sufficiently explained the objections to the 
almost universal method of placing under the first head 
of the Code the topics of Family life, as Marriage, 
Parentage, Guardianship, and the like. [See also 
Systematic View, p. 230.] It is interesting here to 
cite the authority of one who certainly has superior 
claims to attention in a matter strictly relevant to Eng- 
lish Law, and who must be exempt from the charge of 
being a mere scientific theorist. Sir Matthew Hale, in 
his remarkable, though at present curiously neglected, 
" Analysis of the Civil Part of the Law of England," 
p. 40, writes as follows : 
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" Though according to the usual method of civilians, 
" and our ancient common-law tractates this [the de- 
" partment dealing with^tfra reruni] comes in the second 
" place after the jura personarum, and therefore I have 
" herein pursued the same course, yet that must not 
" be the method of a young student of Law, but he 
" must begin his study here, — at the jura rerum ; for 
" the former part contains matter for the study of one 
" that is well acquainted with those jura rerum." 

This brief and quaint statement puts very distinctly 
the reasons in favour of bringing Rights of Ownership 
and of Contract into prominence before treating of the 
Family Relationships usually placed under the Law of 
Persons. It has, indeed, been noticed by Savigny (see 
" System des heutigen Rechts," Bk. II. cap. I. § 59) 
that the primary division of Roman Law, into the Law 
relative to Persons, Things, and Actions, was a mere 
historical accident, and that Gaius himself wrote a 
Treatise {lies Quotidians), besides his Commentaries 
with different divisions, and that a different order again 
was followed in the Institutes of Florentinus. 

There are, indeed, some few matters, relating to the 
description of the Persons to whom the Law is ad- 
dressed, — and therein to National Character, Naturalisa- 
tion, and Domicile,* — which ought to appear in the very 
first section of the Code. The Allgemeines Landrecht 
for the Prussian States has a long introductory section 
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forming a part of the Code itself. It consists of a 
number of short and simply-expressed propositions of the 
most general sort, dealing with the character, operation, 
and modes of Interpretation, of Laws ; with the nature 
of Rights, their possible Modes of acquisition, transfer, 
and loss ; with the nature of a Person, and, therein, of 
Will, Act, Birth, Death, and Accident; with Things 
and their Divisions ; with formal Modes of manifesting 
Will ; and with the broad characteristics of Contracts. 
Such an introductory chapter has much to recommend 
it, especially for the purposes of Education, professional 
and popular. The task of composing it was, no doubt, 
much easier in Germany than it could ever be in 
England. The great Juridical School of the former 
country had long prepared the way for this special work. 
Every legal Term, expression, and notion, had been 
already sifted and analysed, so that all vagueness of 
thought and vacillation of language had been finally 
got rid of. The result is that the introductory chapter 
in question performs its work with exquisite precision, 
while employing only the customary phrases of the com- 
monest text-books. There is no parallel to such a state 
of things in England; and in the first draft of the 
Code it will probably be safer to dispense altogether 
with any further explanations and definitions than are 
absolutely called for. 

The question as to the most scientific and practically 
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useful method of distributing all the topics of the com- 
plete Corpus Juris is one demanding an independent 
treatise wholly devoted to the elucidation of it. The 
author has endeavoured to make a contribution to the 
subject in his " Systematic View* 9 one main purpose of 
which Work was the discovery of a true principle for 
the Classification of Laws, in view of Codification. In 
this place he can do no more than refer to the arguments 
there used, the practical application of which will be 
found exhibited in the scheme of a Code of English Law 
included in the present treatise. 

3. The leading principle upon which the detailed 
distribution of matters shall be founded. 

In reference to the principle upon which the distribu- 
tion of matters shall be founded, the reader may usefully 
consult Mr. Mill's Essay on Mr. Austin's Lectures, as 
republished in the third volume of Mr. Mill's "Dis- 
sertations and Discussions" Mr. Mill points out the 
difficulty attaching to a rigid adherence, such as that 
attempted by Mr. Austin, to a division resting upon a 
basis of Rights alone. Mr. Mill's argument is irre- 
fragable, to the effect that though all Rights imply, by 
their very nature, corresponding Duties, and, with the 
help of the expression " Secondary or Sanctioning 
Rights," it is possible to comprehend very nearly the 
whole subject-matter of Law under the head of Rights, 
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yet there will still be left outside a certain limited class 
of absolute Duties, — as for instance Duties not to 
commit treason, not to coin, not to commit breaches of 
neutrality in a war, not to defraud the Revenue, — which 
can in no case be brought under the head of Rights, 
inasmuch as they are correlated to none. Mr. Mill 
himself recommends an expedient, which has been 
adopted by the author in his "Systematic Vieic" of 
making Rights take the lead in certain portions of the 
Code, and Duties take the lead in other portions. This 
method will be found practically convenient in itself, 
and it rests on the obvious fact that a vast class of 
Duties are imposed by Law, upon the persons liable to 
them, directly for the advantage of other persons who 
are in the enjoyment of the corresponding Rights. In 
these cases the Rights naturally take precedence of the 
Duties. Another Class of Duties, — not so large,— is 
imposed, not for the direct advantage of any particular 
persons but, for the general benefit of the whole com- 
munity. In these last cases, Duties will properly have 
the precedence in a Scheme of Law. Of course in 
either class of cases the ulterior benefit of the whole 
community is the sole end in view. 

It will be found in practice that there is extreme 
difficulty in bringing the bulk of the propositions of 
\ which any particular portion of the Code consists, under 
\ the head either of Rights or of Duties, solely. In the 
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case of Laws of Ownership, the path is tolerably clear, — 
the Duties of all persons whatever, except the Owner, 
being exactly coextensive and commensurate with the 
Rights of the Owner. Thus the Rights may conveniently 
be treated by themselves, from the point of view of the 
Owner, in one part of the Code; and the Duties by 
themselves, from the point of view of all persons liable 
to them, in another part of the Code. And the two 
parts will be exactly complementary one to the other. 
This mode of treatment gives rise to the two great 
divisions of Laws of Ownership and of Contract, on 
the one hand, and Laws of Civil Injuries, on the other, — 
a method of distribution which seems indelibly im- 
pressed on the character of English Law, and which, 
in fact, reappears, in one shape or another, in every 
other known legal system. 

In some of the more complex parts of the Law of 
Contracts, on the other hand, much embarrassment is 
experienced in trying to enclose, even for a portion of 
the Code, all the Law under Rights or all under Duties. 
As an instance of this class of difficulties may be taken 
the Formalities attending the presentation of a Bill of 
Exchange for acceptance and for payment. The observ- 
ance of these formalities can only by a strained effort be 
made to fall under the Rights either of the Maker or 
the Acceptor. Such observance is, indeed, a condition 
precedent to their liability attaching, though it is 
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scarcely in conformity with strict juridical language to 
say they have a Right to those observances being per- 
formed. The performance, indeed, brings them rather 
a loss than a gain, and it is only by assuming that they 
are already antecedently compelled to make good their 
promises, that it can be looked upon as an advantage to 
them to have a number of formal solemnities performed 
which shall give them increased security as to the real 
existence of their liability. It is equally difficult to 
bring the observance of such solemnities as are de- 
manded by Law under the head of Duties, inasmuch 
as the only consequence of neglecting them is the loss 
of the money, brought about not through the sentence 
of a Court of Justiee, but through the mere inability to 
sue on the Bill. 

Mr. Shad worth Hodgson, in his " Theory of Practice? 
(Vol. II. p. 169,) recommends the adoption of Duties as 
a sole basis of distribution, rather than Rights. He 
quotes from Mr. Austin, " Inasmuch as Right correlates 
" with Obligation, an enumeration of the several sorts 
of Obligations would be just as good a basis for a 
division as Rights." Mr. Hodgson cites with warm 
approbation the authority of M. Auguste Comte in 
favour of taking Duties in preference to Rights as the 
groundwork of a Code. In this Mr. Hodgson would 
seem not to have kept himself entirely free from the 
popular tendency to confound an ethical with a legal 
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system. As an ethical maxim nothing can be more 
cogent than the rule that every man should make the 
consideration of his Duties to his fellows take precedence 
of the consideration of the Duties of his fellows to 
himself. This would be a good ground for invariably, 
in an ethical system, placing Duties before Rights. 
But in a legal system it is no disparagement to any 
moral principle to put legal Rights in the foreground in 
deference to the merely material considerations of me- 
chanical convenience. 

Under the head Laws of Procedure, it will be found 
peculiarly hard to determine whether the Formalities to 
be observed by the Parties in prosecuting a suit ought 
to be placed under the rights and duties of the presiding 
Judge or under the rights and duties of the Litigants 
themselves. It must be laid down as a general principle 
in all classification, — and especially in that which is 
called for in a Code, — to have as few main divisions as 
possible ; and therefore never to propound Rights and 
Duties together as leading heads of a particular depart- 
ment, when all the subordinate topics can possibly be 
brought wholly under one or other of them alone ; and, 
where it is possible to bring all the matter under the 
head of the Rights or Duties of one person or class of 
persons, not superfluously to introduce any more heads. 

The detailed application of these remarks on the 
distribution of matters to the case of an English Code 
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will appear from the Scheme of a Code which is 
presented further on. 

4. The expediency of separating a portion of the 
Code, specially devoted to Commercial topics, from the 
integral body of the Code. 

A point of considerable importance to be settled 
before attempting to construct a Code is as to whether 
the fashion of some Continental countries is to be 
followed, by which a " Commercial Code " is separated 
from the rest of the codified Law. The subject is one 
which must turn, to a certain extent, in any particular 
country, on the legal position of persons engaging in 
commerce, in respect of special capacities or disabilities. 
On this ground, the notion of a special body of Law 
for such persons would seem to be far more appropriate 
to the stern commercial legislation familiar in the Middle 
Ages, than to the liberal, non-inquisitorial and non-pro- 
tective character of modern commercial policy. Never- 
theless some of the most recent foreign Codes have 
given an impulse to the continued separation of com- 
mercial from other legal topics. The subject is, indeed, 
to a certain extent, bound up with the institution, common 
in Continental countries, of Tribunals of Commerce. 
The expediency of introducing this class of Tribunals 
into England is likely to become increasingly matter of 
debate. Should they be adopted in this country before 
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the construction of a Code is proceeded with, this might 
appear a good reason for assembling together in some 
special part of the Code the Rights and Duties, if any, of 
which such Tribunals are alone cognisant. The English 
supporters of these Tribunals, however, do not seem to 
contemplate ousting the jurisdiction of any other 
Courts. They speak of them rather as a voluntary 
and constantly sitting Court of Arbitration, to be re- 
sorted to only at the option of both of the parties. 
They are advocated on the pleas that men practically 
engaged in Commercial affairs are likely to be more 
competent than other men, — and as much so as trained 
lawyers, — to pronounce upon the legal Rights and 
Duties arising out of a strictly Mercantile transaction ; 
that the regular process of investigating the facts before 
an ordinary Tribunal, in matters not strictly Commercial, 
at present involves delays, technicalities, and the use of 
antiquated forms which, if productive of much or little 
inconvenience in those matters, are, in Commercial 
matters, disastrous in the extreme, and provocative of the 
most ruinous frauds; that it is proved by experience, in 
France and in other countries, that the institution of 
such Tribunals tends to render litigation simpler, cheaper, 
and more easily and beneficially resorted to, especially 
in matters of small pecuniary amount; and that the 
convenience of foreign suitors who may not understand 
the Procedure <rf the general Courts, but may easily 
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learn that of a Commercial Tribunal, deserves con- 
sideration. 

The only purpose of enumerating these arguments in 
this place is to point out that none of them presuppose, 
or invite, any exceptional system of Law as specially 
regulating the Rights and Duties of persons engaged in 
Commerce. Indeed it is obvious on the face of it that 
the Judges in such Tribunals as those here indicated 
cannot confine their attention to strictly Mercantile Con- 
tracts, Acts, or other transactions, but must include in 
their survey the whole field of the general Laws of 
Ownership and of Contract. Thus any separation of 
the part of the Law dealing with matters which may be 
called strictly Commercial from the rest of the Code, so 
far from being helpful in the event of the establish- 
ment of Commercial Tribunals, would only be mislead- 
ing and mischievous. 

Some notion of the mode in which a separate Com- 
mercial Code would operate in England can be obtained 
from glancing at the main divisions of the French Code 
de Commerce and the Spanish Codigo de Comercio, 
nearly resembling the French one, and promulgated in 
the year 1829. The French Code consists of four main 
divisions, and the Spanish, of five. The French divi- 
sions contain severally the topics of Commerce in gene- 
ral, Maritime Commerce, Bankruptcy, and Commercial 
Jurisdiction, including under the last head the proceed- 
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ings before the Tribunals of Commerce and the Imperial 
Courts. The Spanish Code is more juridically exact in 
its titles. The first division contains the topic of Com- 
mercial Persons ; the second, Commercial Contracts in 
general; the third, Maritime Commerce; the fourth, 
Bankruptcy ; and the fifth, the Administration of Jus- 
tice in Commercial matters. In both cases the leading 
topics are Bills of Exchange, Maritime Contracts (in- 
cluding Affreightment and Marine Insurance), Bank- 
ruptcy, and Commercial Tribunals. It is to be noted 
that the Commercial Tribunals have in both countries a 
large, if not exclusive, jurisdiction in matters of Bank- 
ruptcy. Thus, if once it be recognised, as it certainly 
now is in England, that Bankruptcy must be regarded 
as an incident by no means of a Commercial nature, but 
judicially a concomitant of every class of pecuniary 
Contract, then the whole superstructure of the Com- 
mercial Code is reduced to Maritime Contracts and Bills 
of Exchange. These two topics are certainly large and 
peculiar enough to occupy a considerable space in the 
Code, but that is no reason whatever for laying them 
side by side and calling the combination of them a 
Commercial Code. 

The really valid objection, however, to a Commercial 
Code is that it destroys the harmonious unity of the 
whole Code without representing any unity which really 
exists in the transactions of mankind. A separation of 
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the portion of the Code dealing with Commercial per- 
sons or Commercial transactions necessarily presupposes 
an exact description of who and what are these persons 
and transactions. No such description as this is pos- 
sible in modern society. Almost all sorts of Contracts, 
including even the most technical ones of Affreightment 
and Marine Insurance, are engaged in by men of every 
sort of general occupation or profession ; and though 
some topics, — as those of Partnership and Joint Stock 
Companies, — are sufficiently large and important to 
occupy prominent positions on the face of the Code, 
yet they have no more claim to be treated as strictly 
Commercial matters than have Bankers' cheques, Con- 
tracts of Life and of Fire Insurance, of Letting and 
Hiring, and of Sale. 

5. The Places to which the operation of the Code shall 
extend. 

The Places to which the operation of the Code shall 
extend will have to be specified in the very first para- 
graphs of the Code. The British Empire is so large, 
and its component portions so multifarious, that the 
applicability or non-applicaf>ility of the Code to particular 
places will be a matter needing the utmost exactness of 
determination. To some British Colonies, with Parlia- 
mentary Institutions of their own, it is scarcely compe- 
tent for the English Parliament to extend an English 
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made Code. In some Colonies, and in India, indepen- 
dent Codes have already been created or are already 
springing up. Only certain parts of the English Statute 
Law, and scarcely any (if any) of the English Common 
Law, extends to Scotland. Most of the English Common 
and Statute Law extends to Ireland, but not all ; and a 
variety of Statutes apply to Ireland alone. In certain 
small dependencies, as the Isle of Man, the Channel 
Islands, Heligoland, and Gibraltar, special local laws or 
modifications of English Law are in force. In case of 
the construction of a general Code, the integrity of the 
claims and of the peculiar situation of each of these 
different portions of the Empire will have to be cau- 
tiously guarded. Some such mode of limiting the 
operation of the Code must be devised as alleging, for 
instance, that the operation of the Code and of all parts 
of it shall extend to Ireland when not expressly excepted, 
but not to Scotland, nor to any other part of the British 
Empire, unless expressly named. 

6. The relation of the Code to other co-existing legal 
authorities^ if any. 

In the conception of a Code as here entertained, it 
will have been seen that two marked features distin- 
guish it from the conceptions which are most commonly 
entertained of one. On the one hand the Code is to be 
an organic Whole, reaching to every part of the Law, 

E 
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and having all its Parts in the closest relation to each 
other and to the Whole. On the other hand, it is freely 
admitted that a vast and changeable quantity of the 
existing Law must necessarily lie outside the Code. 
Codifiers have hitherto erred either through their timi- 
dity or their ambition. They have codified thoroughly 
a small section of the Law and left, at any rate pro- 
visionally, all the rest quite untouched. Or else they 
have endeavoured to grapple with the entire Law, and, 
— perhaps from a lurking consciousness of their real im- 
potency, — have done their utmost, by one stroke of 
Legislation, to abolish all Law not contained in the \ 

Code. 

It is recommended here to enter bravely on the task, 
first, of distinguishing clearly between what matter 
ought, and what ought not, to be comprehended in the 
Code; and then, secondly, of ascertaining and fixing 
definitely the relations between the Laws included in 
the Code and those left outside it. 

One part of this task has been already sketched out, 
in speaking of the continued co-existence of a vast 
number of Statutes side by side with the Code. The 
general principles of the selection of Statutes to be 
embodied in the Code, and of Statutes to be left un- 
repealed in their present state, have been enunciated. 
It will be practically most convenient to assert, in one 
of the earliest sections of the Code, that every Statute 
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in existence at the time of promulgating the Code is 
repealed, with the exception of such Statutes as are 
expressly continued in force by the Code and enume- 
rated in an appended Schedule. While the work of 
Codification is being advanced by one Commission, as 
hereinafter described, another Commission, — in close 
communication with the former one, — will be sitting for 
the purpose of revising and consolidating the Statutes 
which are to be expressly revived, and which are either 
to subsist independently of the Code, or at the most, to be 
incorporated in it by mere reference. The publication of 
their Report will be ready in time for the Digested and 
Consolidated Statutes to be passed into Law simulta- 
neously with, or a short time previously to, the promul- 
gation of the Code. Thus the Statutes mentioned in 
the Schedule will be these Digested and Consolidated 
Statutes. 

But there is a vast quantity of Laws of other kinds, 
which, either from their insignificance, their specified 
detail, or their prolixity, — or else from the fact of their 
coming into being after the Code is promulgated, — 
ought not to be, or cannot be, incorporated in the Code. 
To some of these classes of Laws belong all the minute 
and petty regulations made from time to time by Local 
Boards, Municipal Authorities, School-Boards, Railway 
Companies, and the like, under the control of the Privy 
Council in pursuance of Parliamentary powers conceded 
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for that purpose. To like classes of Laws belong Ordi- 
nances issued directly by some Branch of the Privy 
Council, as for the purpose of enforcing Quarantine, 
arresting the spread of Diseases among Cattle, and en- 
forcing Sanitary or Economical regulations generally. To 
other classes of these Laws, so excluded from the Code, 
belong rules published by special Authorities, in pur- 
suance of powers granted them by Statute, and which 
become Law on lying so many days on the tables of 
both Houses of Parliament without being rejected by 
either House. Such rules are those contained in 
Schemes of the Endowed Schools Commissioners, and 
certain Police regulations, issued by the heads of divers 
Government Departments. To the same classes of 
more or less transitory rules, obtaining the force of Law, 
belong certain Rules of Practice published by all the 
Judges in accordance with the formalities prescribed by 
Statute. 

Another and different class of Laws, which, from the 
nature of the case, cannot be included in the Code, com- 
prises those which come into being partly through the 
operation of the Code itself (as by decisions on the Code), 
and partly by the passing of Statutes subsequently to its 
promulgation. The necessary result that Law must 
accumulate through Judicial Decisions upon the lan- 
guage of the Code will be particularly investigated 
under the next head, — that dealing with the Interpreta- 
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tion of the Code. Both this topic and that of subse- 
quent Statutes will further come under consideration 
under the head " Amendments to the Code." Here it 
is only of importance to notice the kinds of Law that 
must be supposed to lie outside the Code, in order to 
determine the relations between the Law within and the 
Law without. 

If the Code be properly drawn, so as to sweep the 
whole field of Legal materials, all the above classes of 
Laws left outside it, or to arise independently of it, 
will be distinctly referred to in their proper depart- 
ments. They will thus be, — as it were, — incorporated 
by reference. The main distinction between them and 
the propositions of the Code itself will be one of Inter- 
pretation. Whereas the language of the Code will be 
interpreted according to its own rules and in strict 
obedience to its own principles of terminology, the Laws 
outside the Code will be interpreted by exactly the 
same methods, and by the use of the identical process 
of reference to Judicial Decisions, as if no Code existed, 
— the only difference being that the indirect weight of 
the authority of the Code will, it is hoped, gradually 
react both on the language of the subordinate Legisla- 
tion above described and upon that of new Statute Law, 
It may also be expected that the operation of the Code 
will be favourable to creating greater harmony and 
exactitude in the general principles of Judicial Decisions. 
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These indirect influences of the Code must be expected 
to tell with a force constantly increasing in geometrical 
progression. 

It will be seen from these cursory remarks that the 
expectation is here entertained that the Code will have 
its greatest and most distinct results in a not very 
distant Future, rather than in the Present. Once for all 
it must be understood that the mast admirable Code 
that can be constructed cannot embody the whole Law, 
nor instantly supersede, for every part of the Law, the 
modes of argument and of making Judicial Decisions 
now in use. The formation of a good Code would be 
the greatest, and indeed the essential, step in the direc- 
tion of introducing certainty, simplicity, and brevity, 
into every Branch of the Law. Some of this work it 
will do at once and directly ; other parts of it it will do 
only progressively and indirectly. 

It will be convenient here to exhibit, in a classified 
arrangement, the kinds of Law which must necessarily, 
or will most expediently, be left outside the Code. The 
rules of Law due simply to the recognition of partial 
Customs are included in the list, though, inasmuch as 
the general principles on which Customs are judicially 
admitted will be carefully expounded in the body of 
the Code, they are perhaps not strictly excluded. 
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Classes of Laws not included in the Code. 

I. Statutes specialty excluded from the Code and 

enumerated in a Schedule. 
II. Laws published by subordinate Authorities, as : 

1. Ordinances made directly by some De- 
partment of the Privy Council. 

2. Rules and Bye-laws issued by Local 
Boards, School-Boards, Municipal Autho- 
rities, and Railway Companies, pursuant 
to Statutes. 

3. Rules made by special Authorities subject 
to approval by both Houses of Parlia- 
ment. 

4. Rules of Practice, published by the Judges, 
pursuant to Statute. 

III. The Case-Law growing up after the completion 
of the Code, and before its first Amendment, 
and generated by Interpretations of the Code. 

IV. The Statute Law enacted after the completion of 
the Code, and before its first Amendment. 

V. Partial Customs recognised as Law. 

7. The principles of Interpretation to be applied to the 
Code. 

The advantages of having the bulk of the National 
Laws lying within a limited compass, and expressed in 
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language intelligible to every fairly educated person, 
are sufficiently on the surface to commend themselves 
to everybody, and in fact have never encountered pro- 
fessed scepticism. It is on this ground that the cry for 
a Code is likely always to be a popular one, and some- 
times popular in proportion to the ignorance and incom- 
petency of the public to which appeal is made. It is per- 
haps well this should be so, because the labour, toil, and 
risk of preparing a Code are so enormous that neither 
Statesmen nor the Legal Profession would face them 
without the stimulus of urgent pressure from without. 

Nevertheless the real obstacles to the construction 
of a Code, and the real hazards attending its opera- 
tion, can only be thoroughly appreciated by those who 
have a practical and daily experience of the work- 
ing both of Written and of Unwritten Law. Such an 
experience, when summed up and formulated by Ju- 
ridical writers, has generated two Schools of opinion 
on the subject of the comparative values in respect of 
the possibilities of accuracy in Interpretation, of a sys- 
tematic Code on the one hand, and of a joint system of 
Written and Unwritten Law, — as in England, — on the 
other. The late Mr. Best, in a remarkable Essay read 
before the Juridical Society, expounded with the utmost 
clearness and vigour the merits of English Law, as con- 
sisting at present of the twofold elements of Statute and 
of Common Law ; and he contrasted them most favour- 
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ably with the best results that could be expected from 
the most successful Code. He dwelt on the charac- 
teristic qualities of what he called a " Law of Principles " 
as opposed to a "Law of Language;" and he en- 
deavoured to show that the twofold elements of English 
Law together contained all that was most precious in 
each of these sorts of Law, while, — by the assiduous 
modifications of the Common Law and incessant 
Amendments of the Statute Law, — each element in 
the most wholesome fashion corrected and sustained 
the other. 

Savigny's defence of Unwritten Law, in his remark- 
able Work already alluded to, (" The Vocation of our Age 
for Legislation") proceeds, as might be expected, upon 
more recondite reasoning and more strictly historical 
considerations than those which generally have an interest 
for English disputants. His treatise, indeed, was ad- 
dressed to the special circumstances of his own country, 
at the very critical epoch when it was under deliberation 
whether a general Code, in strict imitation of the French 
Code, then recently imposed by force of arms on the 
German Provinces occupied by Napoleon, should be 
superinduced upon the existing Laws of all the several 
States of Germany. Nevertheless, much of his logical 
and ethical reasoning is applicable to the proposed 
Codification of the English Common Law, — not by way 
of deterring from that work but by way of ascertaining 
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the precise difficulties attending it. Savigny's leading 
position is that the largest portion of the Law of every 
Nation is the exact product and measure of the whole 
National character and temper; that each element of that 
Law has a real, though often secret and undecipherable, 
relation to the whole, as well as to all the central charac- 
teristic Institutions of the Nation ; that the study of a 
mature System of Law is something far more than a 
mere committing to memory of a number of Legal 
Rules, and implies a profound familiarity with a few 
leading principles on the one hand, and with the mode 
of their application to an indefinite variety of details, 
on the other. He held that the Roman Lawyers of the 
best period exhibited their excellence pre-eminently in 
this,. — that " for them Theory and Practice were never 
" separated, their Theory being fashioned ready for im- 
" mediate application, and their Practice always en- 
" nobled by scientific treatment. In every principle 
" they saw at once an instance of its application ; in 
<e every Legal situation they saw at once the Rule which 
" was applicable to it. And their mastery of their art 
" is most conspicuous in the ease with which they 
" travelled from the General to the Particular and from 
" the Particular to the General '* (p. 31). It is to be 
borne in mind that, in the same chapter* Savigny points 
out that Roman Law was at its climax of excellence in 
these respects some hundreds of years before the time 
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of Justinian, and it was only when its excellence was on 
the wane that the thought of digesting or codifying it 
was entertained. 

The arguments adverse to a Code, on the ground of 
the superior certainty of Interpretation attributable to a 
system either of Unwritten Law or of Written and 
Unwritten Law conjointly, as expressed by the ablest 
writers of this and other countries, amount to the follow- 
ing allegations. An exact knowledge of a Legal System 
presupposes a studious devotion of no ordinary kind, 
and extended over a considerable portion of a life-time. 
Breathing, as it does, the very atmosphere of popular 
life, such as it is and has been, the System can only be 
inspired by long personal contact with it in its actual 
working. It must be misapprehended or entirely lost 
sight of through the use of any merely formal description 
of it, in however skilful language the description be 
couched. But, furthermore, according to these dispu- 
tants, Unwritten Law has certain inherent and incom- 
municable advantages of its own. Not being hemmed 
in by the imperious restrictions of formal Terms and 
grammatical sentences, it has a delicate elasticity just 
sufficient to admit of its reaching the most minute 
modification in a new state of facts, without involving 
any perilous amount of vacillation. In other words, a 
Rule of Law is held to be greater, wider, and deeper 
than any possible expression of 'it; and either it is 
capable of being orally passed on from one generation of 
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Lawyers and Judges to another without any perceptible 
loss in its true import, or, — where not so capable, — 
it only undergoes such infinitesinially small and finely 
graduated changes, in a beneficial direction, as to make 
this a fresh point of favourable contrast between such 
an Unwritten Rule and the most carefully elaborated 
Written Rule. 

It will be allowed that in the above effort to do, 
thorough justice to the arguments of such> writers as Mr. 
Best and Savigny, the case has been represented as 
strongly as possible in favour of the superior claims of 
Uncodified over Codified Law, in respect of certainty of 
Interpretation. It may also freely be admitted that the 
same class of arguments derive much strength from 
the actual history both of the Roman and of the French 
Law, posterior to Codification. The crowd of Middle- 
Age and modern commentators on the Corpus Juris 
shows how futile were the efforts of Justinian and his 
successors to get rid of Interpretation in the technical 
sense, and how, by their very nature, the actual cases 
that arise for the application of a Rule must always be 
more various than those directly contemplated by the 
language of the Rule. With respect to modern French 
Law, in every given case of applying a sentence of the 
Code, the uncertainty whether the Judge will simply 
consult his own independent views of Logic or of Moral 
justice ; or whether hfc will defer to the authority of his 
predecessors, or of the Judges of the Com de Cassation ; 
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or whether he will rather recognise the authority of 
eminent commentators ; is known to all, and is such as 
to make any prediction of the state of the Law, by an 
Advocate to his Client, singularly precarious. 

Upon this review, then, of the whole argument 
against the possibility of a satisfactory and definite 
system of Interpretation under a Code, it remains 
to be seen whether, even in this respect, there are 
any counterbalancing considerations which may still 
justify the formation of an English Code, in view of 
the numberless positive advantages, the existence 
of which is confessed on all sides. These con- 
siderations must be looked for in two quarters. First 
of all, the English Code may hope to avoid many of 
the pitfalls of its foreign predecessors in respect of un- 
certainty of meaning, by being made to rest on a 
basis of Scientific Jurisprudence, — a Study as yet 
scarcely enough cultivated in this country for so great 
a purpose. By this will be dispelled, or infinitely re- 
duced, that insecurity in the use of Terms, and that 
vagueness as to the relationship between Legal Rules 
and Moral Principles, on the one hand, and between 
the Legal Rules contained in the Code and those ex- 
isting outside it, on the other, which have impaired 
the accuracy and precision of foreign Codes. In fact it 
may be said that the great Teutonic languages have 
scarcely yet been tested as to their capabilities for the 



62 AN ENGLISH CODE. 

accurate representation of the finest modulations of 
Legal Rules. 

But, secondly, there are certain devices for the restraint 
of Judicial discretion, in the Interpretation of the Code, 
which in almost all former Codes have been, to a greater 
or less extent, signally neglected. It has already been 
insisted that the inane nervousness about the growth of 
a fresh body of Law, outside the Code, generated by 
Decisions upon the language of the Code, must be finally 
cast off. To leave Judges to interpret Written Law, 
without any other restriction than such as is imposed by 
their own honesty of purpose and idiosyncracy of taste, 
is to inaugurate a reign of disorder or confusion. To 
drive Judges to consult the unauthorised publications of 
commentators, is to substitute the commentator for the 
State; or rather, — as there may be a multiplicity of 
commentators, — to substitute, for the State, sometimes 
one writer and sometimes another. The only resource 
in the Interpretation of a Code is the very same one 
which a genuine Judicial instinct has rendered familiar 
in the Interpretation of Statutes. In fact, one of the 
great services that the Unwritten Law of England has 
rendered to English Law, as a whole, has been that of 
affording an ever-present type and specimen of a method 
of Interpretation equally applicable to Written Law. 
Every one who is practically acquainted with the history 
and substantial contents of English Law well knows 
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that the principle of following Precedent and previous 
authority in the matter of giving a meaning to doubtful 
Terms, or of applying a general Rule to special facts, 
tends only to make the Law uniform, consistent, 
and reliable, without unduly hampering the individual 
discretion of Judges who, after careful deliberation, 
find serious grounds of dissent. It is true that this 
method depends much on the Judicial ability, and 
even on the personal conscientiousness, of particular 
Judges ; but, inasmuch as all Laws must be executed 
by men, the variety of men's characters and qualities 
cannot but have its influence on their operation. It is 
also true that to introduce fixed principles of Interpre- 
tation, as based on Precedent, is to rear, side by side 
with the Law interpreted, a huge structure of what may 
be called " Law-Interpreting." In the case of a Code, 
however, the simple expedient, — to be dwelt upon 
under a later head, — is at hand, of embodying, 
from time to time, the successive portions of such a 
structure in the Code itself. 

The main pressure of the difficulty, — even on the 
assumption that the existing practice of abiding by 
Precedent is followed in the Interpretation of the Code, 
— must be encountered immediately on the promulga- 
tion of the Code. At this time all previous Decisions on 
the Law incorporated by the Code will be deprived of 
their binding authority, and of course no new Decisions 
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on the language of the Code are yet in being. This, 
however, is a transitional stage, which in the case of 
making a Code at any time, and in any country, must 
be passed through. A difficulty of the same kind, — 
though less in extent, — is at present encountered on the 
enacting of every fresh Statute. It is known, in this last 
case, that such a Statute is in existence for a very short 
time before a vast number of Decisions upon its mean- 
ing, — many of them conflicting with each other, and only 
a limited number of them destined to maintain their 
authority, — instantly spring up on every side. Neverthe- 
less, even these primary Decisions are largely controlled 
by the cultivated instincts of Judges and by a general 
regard for the claims of analogy and of symmetry. It 
happens, too, that in the case of a new Statute, where 
what is called the " grammatical " Interpretation leads 
to uncertainty or ambiguity, the " logical " Interpreta- 
tion, — by which the meaning is gathered from the 
intention of the Legislator, as that appears on the face of 
the Statute as a whole, or even on that of contempora- 
neous Statutes, — is more readily available than in the 
case of an older Statute, the general import of which, 
and the circumstances attending the enacting of which, 
have passed out of mind. 

In the case of a Code, on its first promulgation it will 
occupy a more advantageous position in some respects 
than a solitary Statute. The size and comprehensive- 
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ness of it will afford materials, in rich abundance, for 
arriving, by internal comparison, at the import of par- 
ticnlar passages in it. Furthermore it may at least be 
expected that all the Judges will take every opportunity 
that offers itself, by mutual correspondence and consult- 
ation, to bring about concerted action. A good Code, 
however, will, to a considerable extent, anticipate am- 
biguities and uncertainties in the use of Terms. This 
will be effected by two processes ; one that of Defini- 
tions, and the other that of Illustrations. An excellent 
specimen of the use of both processes is supplied by the 
recent Indian Codes. There are, indeed, well known 
perils besetting the employment of both these resources. 
If a Definition be too loose and vague, it is worthless; if 
it is too minute and precise, it fetters the discretion of 
the Judge unduly, and, — to that extent, — by narrowing 
the application of the Law as written in the text of the 
Code, in fact repeals it. Illustrations, again, unless 
sparsely used and wisely chosen, are always in danger 
of becoming mere Cases. In this aspect, instead of 
merely indicating the reach of the Law and guarding it 
against certain special deviations, they are taken as alone 
expressing the exact scope of the Law and as limiting it 
in every direction. 

Owing to the incurable ambiguities of Language, it 
will be necessary, over and above preliminary Definitions 
and, possibly, Illustrations, to guard words, liable to be 
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used in a double sense, against perversion. Thus there 
will be needed, at frequent short stages all through the 
Code, clauses similar to what are called in modern 
Statutes " Interpretation Clauses." The main difference 
between the " Interpretation Clauses," as used in these 
two pases, will be that, whereas, in the case of a Statute, 
the clause is often introduced merely to carry out some 
indirect political aim, or to obviate the vices of unskilful 
♦drafting, the " Interpretation Clauses " in the Code will 
only be introduced to guard against real and current 
ambiguities attaching to the meaning of Terms, the use 
of which is necessarily resorted to in the text. Thus 
the main positive methods for insuring accuracy and 
uniformity in the Judicial Interpretation of the language 
of the Code are Definitions and Illustrations. The need 
of Interpretation Clauses must be determined by the 
degree of ambiguity attaching to the Terms employed, 
and may be treated as an accidental, rather than as an 
essential, element in the composition of a Code. 

But though it appears possible, from the above obser- 
vations, to render the Interpretation of a Code far more 
uniform and precise than even the best drawn modern 
Statute, yet this does not touch the difficulties of Inter- 
pretation of a Code so far as it is a substitute, not only 
for the Statute, but also for the Common, Law. The 
arguments of the opponents of a Code have been seen to 
reach far deeper than to such objections as may be re- 
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moved by the most happy adaptation of Language, or 
the most adroit use of Definitions and Illustrations. It 
is said that there is a gap that cannot be bridged 
over between a System of Law which rests for its 
perfection upon an adequate use of Language and 
one which rests for its perfection on the possibility of 
firmly grasping its central principles. In the review 
which will shortly be made of the most celebrated 
modern attempts at Codification, it will be shown that 
it has been owing to the false conceptions of the true 
functions of a Code that have hitherto been almost in- 
variably prevalent, that this unnatural opposition between 
" principles " and " language " has been even suggested 
to the mind. In one modern Code after another, — com- 
mencing notably with that of Frederick the Second, — 
codifiers have done their utmost, in the mode in which 
they have set to work, to discourage the study of Legal 
principles, and to turn all the intellectual force of Judges 
into the mere art of guessing at the meaning of Terms 
and at the import of phrases. Codifiers have vied with 
one another in their efforts verbally to anticipate imagi- 
nary states of fact, and they have always deplored the 
bounds fixed to their imagination in this respect. Even 
in England at the present day, the notion of a perfect 
Code presents to most people's mind, — as it seems to 
have done to Bentham's, — a vast number of states of 
fact, with an equally large number of precisely Written 
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Rules carefully adjusted to them. If a Code meant this, 
there might indeed be good ground for apprehending 
the substitution of a so-called "Law of Language" for 
a " Law of Principles." 

But this meaning of a Code is neither a necessary, nor 
a true one. If it be the fact that, in every Legal System, 
there is to be found a great hierarchy of leading prin- 
ciples, — commencing at the central Institutions of the 
Family, the State, Ownership, Contract, and Procedure, 
and proceeding to the order, next in succession, of Rights 
and Duties, and of Acts and Events giving rise to Rights 
and Duties, till the finest modifications are reached in 
the accurate delineation of Rights and Duties as de- 
pendent on an indefinite variety of states of Fact, — 
surely a distinct recognition of those central principles, 
and of all subordinate ones in their relation to each 
other, will be emphatically asserted, and constantly pre- 
supposed, throughout the Code. Thus, if the main 
accomplishment of a Professional Lawyer be a complete 
mastery of the Legal System with which he has to deal, 
in its principles as well as in the application of them, a 
properly drawn Code can only advance his education 
and not thwart it. It is true, that for a vast number of 
cases in which hitherto he will have been under the 
necessity of consulting volumes of Reports in order to 
ascertain the existence of a hypothetical Rule of Law, 
he may now be able to content himself with recurring to 
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the Code alone. But there is no mystic virtue attaching 
to the mere process of comparing the Decisions of a 
number of Judges on a number of slightly varying 
modifications of fact, in order to exhume, by a process of 
analogical reasoning, the hidden Rule of Law which lay 
at the root of the whole line of Judgments. Assuming 
the states of fact to have been really analogous ; the 
Reports to be accurate and in good preservation ; and 
the several Judges to have been in perfect harmony 
in their apprehension of the supposed Rule ; the result 
is likely to be trustworthy, and there is, no doubt, room 
for much cleverness and ingenuity in evolving it. But 
there is neither merit nor ability displayed in the mere 

labour of passing from volume to volume ; and the time 
expended in the process is so much national loss. Fur- 
thermore, if any of the conditions just mentioned, on 
which the certainty of the analogous reasoning is based, 
be absent, the whole proceeding is delusive, and can 
only breed spurious law, discontent, and fresh liti- 
gation. 

Indeed it may be said that, in the existing state of 
English Common Law and Equity (though perhaps less 
in the case of Equity than of Common Law) there is no 
security whatever that a Professional Lawyer, who is the 
most competent to give reliable Opinions to his clients, 
is possessed of any other faculties than a mechanical 
astuteness in discovering the Rule of Law applicable to 
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any Case that presents itself. This state of things is, of 
course, much to be lamented, and cannot but have a 
baneful effect upon the natural evolution of Law, and on 
its formal amendment. The point, however, to be in- 
sisted upon here is that owing to a vast number of con- 
current causes, — such as the bulk of English Law, the 
state of the Authorities, the absence, hitherto, of a 
scientific Legal Education, and perhaps the current 
English indisposition to general and comprehensive 
views, — very few, even successful, Lawyers have any 
mastery of the leading principles of English Law at all. 
Thus, for all but the most eminent and truly scientific 
Lawyers, the change from the present tangled conditions 
of the multitudinous Authorities to the use of a well- 
drawn Code must be an intellectual gain. They will be 
saved the labour, the time, and the irritation, of search- 
ing for a uniform Rule which perhaps nowhere exists. 
In handling the Code, they will be compelled, in spite 
of themselves, to take a survey of the whole field of Law 
which perhaps never opened itself upon them before. 

On the other hand, an improved Legal Education, of 
which symptoms are now presenting themselves, will 
multiply more and more the number of those more 
worthy members of the Legal Profession who are com- 
petent and desirous to commence their studies with the 
central principles of Law, in order step by step to educe 
the infinite ramifications of them. For such persons the 
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Code itself, if composed in harmony with these principles 
and in fact radiating from them, will be an invaluable 
guide and support. The principles themselves will be 
explained and applied, but not limited, by the language 
of the Code ; and, as has been already pointed out, this 
language itself will need constant Interpretation, in 
obedience to the principles the enunciation of which it 
subserves. 

8. The method of Amending or Re-enacting the Code 
from time to time. 

It is well known that the promoters of some of the 
most celebrated Codes have been either too ambitious 
or too self-sufficient to face the possibility either that 
their Codes must, within a comparatively short period, 
need reconstruction ; or that the language of the Law, 
however adequately composed, must, through the process 
of Judicial Interpretation, undergo progressive definition 
and changes of meaning. Modern experience, however, 
of the operation of large bodies of Written Law in 
different parts of the world, has fully confirmed what 
nothing but Legislative vanity could have prevented 
being anticipated, — that the mere act of writing down 
Rules in grammatical sentences can neither dispense 
with the sort of Judicial application of general language 
to particular instances which is part of the process of 
Interpretation, nor arrest the spontaneous growth of 
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Law itself. For, as to the last fact, it cannot be denied 
that, even in an Age possessed of the most self-con- 
sciously Legislative spirit and habits, Law has in itself 
a principle of spontaneous generation which neither the 
Codifier nor the Statesman can afford to ignore. As 
Institutions undergo a silent modification ; as Morality 
progresses ; as new needs and modes of satisfying needs 
come to the surface ; and as the countervailing facts of 
new modes of Fraud, of Oppression, and of Crime also 
present themselves; a demand for suitable Laws, ap- 
plicable to the ever new circumstances, is experienced on 
every side, and is instinctively assented to by Judges, at 
once the sharers and the regulators of public sentiment. 
The change in Laws so brought about will be so exceed- 
ingly minute from day to day that it will only be noticed 
in comparing classes of Decisions, made at tolerably 
long intervals of time, on the same states of fact and 
when no positive Legislation has intervened. It is 
known to every one how much of the English Mer- 
cantile Laws, Land Laws, Laws of Procedure, Laws 
affecting Personal Liberty, Laws taking the form of the 
Equitable doctrines relating to Trust and to Fraud, have 
evolved themselves, not alone by the arbitrary interference 
or special Moral elevation of particular Judges, but by the 
concurrent onward impetus of the whole community. 

A clear estimate of this mode of growth of Law is 
of the highest importance in this place, because one of 



AMENDMENT OF THE CODE. 73 

the most frequent and popular objections to the creation of 
a Code rests on the supposition that the existence of one 
is incompatible with this growth. The objection takes 
different forms; such as, that the Codifier can never 
fully exhaust, by his enumerated Cases, the possibilities 
of the Future ; that a Code unduly fetters the discretion 
of the Judge; that all future changes in the Law, 
instead of being quietly and delicately adjusted to the 
actual need, must, by involving a harsh and sweeping 
Legislative measure, greatly overreach the need ; that, 
in a word, the only time for making a Code is when a 
Society becomes so stagnant and, as it were, indurated, 
that Law has lost for ever its vital and exuberant 
energies. 

Thus the test Qf the value of a modern Code, adapted 
for a community every day developing in wealth and in 
moral sensitiveness, must be its capacity for admitting, 
from year to year, the finest modulations in the Law, 
introduced, as above described, without sacrificing the 
characteristic property of every Code, — that of steadying 
and fixing the Law. 

But over and above the necessity of providing for the 
natural modifications in the Law, produced by what may 
be called silent National changes, it must be expected 
that a very short experience of the operation of the 
Code will discover ambiguities and uncertainties in the 
meanings of its Terms which will either lead to the 
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creation of unauthorised commentaries; or, — if the 
method of abiding by Precedent, as above recommended, 
be followed, — to the accumulation of a fresh mass of 
Case Law ; or to the consequences of leaving the Judge 
without any further guide than his own individual taste 
and logical instinct. Furthermore, it must be expected, 
in England, at any rate, that the existence of a Code, 
however exhaustive and prophetic, will not arrest for a 
day the torrent of new Statutes poured forth every Ses- 
sion. It must also be looked for that, however carefully 
the Code be constructed, a short experience of it will dis- 
cover faults and defects, apart from the mere imperfection 
of terminology, which must call for an early remedy. 

On all these grounds, the success of the Code will 
depend upon the plan which is conceived for its being 
continuously amended. As to its mere technical im- 
provement, and even as to the incorporation of Statutes, 
either by absorption or by reference, no greater difficulty 
can be apprehended than in its original creation. The 
difficulty of Amendment will be mainly experienced 
when the attempt is made to chronicle specific changes 
of the Law as introduced by the Judicial modifications 
above described. These changes are tolerably well 
marked at long intervals and in matters upon which 
constant litigation is at work. But for shorter intervals, 
and in matters presenting only rare Cases for decision, 
it would seem that the unobtrusive modifications, — if 



AMENDMENT OF THE CODE. 75 

any, — must elude the insight of the amender of the 
Code. In the same way, out of the mass of Decisions 
on the mere Language of the Code, it will be hard to 
select those which are likely to be supported by per- 
manent Judicial concurrence, and to neglect those which 
ought not to possess any lasting authority. The case 
would be far simpler if the report of the Judicature 
Commission were carried out previously to the comple- 
tion of the Code, and a new Court of Appeal, repre- 
senting all the Judges of the Superior Courts, with 
general Appellate Jurisdiction over all Suits and Actions 
of a certain degree of importance, and possessed of a 
peculiarly authoritative character, were established. But 
even in this event the instances in which Appeals would 
be made must always be exceptional, and therefore, in 
the vast mass of questions as to the meaning of the Code, 
Decisions can have no greater authority than such as is 
due to the reputation of the particular Judge. 

In view of all these difficulties, the following recom- 
mendations will be of value even if they do no more 
than show that practical solutions are not wanting. In 
the first place the method, which has been pursued with 
success elsewhere, of periodically revising and republish- 
ing the Code, may be adopted here. The period of ten 
years will probably be a convenient one to select. It is 
suggested that two several Commissions should be 
nominated ; one Permanent, and the other Temporary ; 
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the latter being appointed at the termination of each ten 
years, for the special purpose of revising and repub- 
lishing the Code. The Permanent Commission would 
have for its work to watch the operation of the Code 
and to record all the Decisions needing, in their opinion, 
to be taken into account at the time of the decennial 
revision. This Commission would co-operate with the 
Temporary Commission in the revision of the Code and 
would also be in constant correspondence with all the 
Judges of the Superior Courts, — both individually and 
collectively, — the Judges being specially organised into 
a Judicial Committee, holding sittings at stated intervals, 
for the purpose of (1.) ascertaining the true import and 
compass of each particular Decision (not purely casual 
or tentative) on the meaning of any passage in the Code; 
(2.) of distinguishing the Decisions which disclose real 
ambiguities or uncertainties or contradictions or gaps 
and lacuna, from such Decisions as are mere results of 
Judicial discretion, and so cannot be at present treated 
as indicating any permanent instability of the Law, so 
far. as that instability might be brought about by mere 
concurrent Judicial authority. To do this work satis- 
factorily will require, not only conspicuous skill and 
diligence, but also a race of Judges deeply imbued with 
the principles of the Code, and occupying a sympathetic 
attitude in respect of its action, which may help them to 
avoid any Professional tendency to make endless and 
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needless refinements. The constant intercourse between 
the Judges engaged in this work and the Permanent 
Commission cannot but facilitate the preparation of a 
series of yearly Reports to Parliament on the operation 
of the Code, which, at the end of each ten years, will 
furnish materials of the most reliable kind for the 
Amendment of the Code. 

It has often been suggested that great inconvenience 
would be avoided in the mere technical preparation of 
Acts of Parliament, and in the existing modes of amend- 
ing those Acts, if a permanent "Legislative Commis- 
sion " were instituted, for the purpose of assisting both 
Houses of Parliament in the mere technical part of 
Legislation. It would be the work of such a Commis- 
sion, when any change of the Law was contemplated 
(say, when a Bill had been read the first or, perhaps, the 
second time), to report on the state of the existing Law 
relative to the subject in hand; and to suggest, by 
correspondence with the Member in charge of the Bill, 
or otherwise, the form of the Act of Parliament needed 
to effect his purpose. In the same way every Amend- 
ment to the Bill, after being approved in a Committee 
of the whole House, would, previously to being incor- 
porated with the final measure, be submitted to the 
Commission for review on purely legal grounds, and,— 
if necessary, — for reformation of its language or shape. 
If properly constructed, such a Commission, so far 
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from being an impediment to the liberty of Legislation, 
would present unprecedented securities for it ; because 
Members bringing forward measures or Amendments 
would not fail, through mere want of legal information 
or proficiency, to carry out their exact purpose, and the 
whole House would no longer, — as now too often hap- 
pens, — legislate in the dark. 

Should the Houses of Parliament determine, before 
the time of the promulgation of the Code, to adopt this 
expedient, the Commission thereupon appointed would 
be of the greatest service for the purpose of co-opera- 
ting with the Permanent and Temporary Code-Commis- 
sions already described. By the help of the Legislative 
Commission, the language of the Code and of the 
Statute-Book would be progressively brought into 
uniformity. At the same time the best possible pro- 
vision would be made for securing that the Code- 
revision Committee should be supplied with the amplest 
materials for definitely deciding how far newly-enacted 
Statutes should be actually embodied in the Code, 
incorporated by reference, or simply left standing 
outside. 

9. The actual Organisation to be set to work in order 
to construct the Code. 

In speaking of so large and complex a subject as 
that of Codification, there is a special danger incurred 
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of dwelling in a region of abstractions, and of avoiding 
the detailed consideration of the actual steps to be taken 
in setting the work of preparing a Code on foot. Yet 
perhaps almost as much depends on a happy selection 
of the instrumentality to be employed, as on the value 
of the conception of a Code which is entertained. In- 
deed the preparation of the Organisation involves almost 
as much of principle as the work of composition of the 
Code itself. In devising an organisation suited to the 
purpose, the following various objects must, as far as 
possible, be reconciled with one another. One object is 
a true Conception of the whole Scheme of the Code. A 
second object is an exact, or even faultless reproduction 
of the exact state of the existing Law. A third object 
is the detailed filling in of the skeleton Scheme of the 
Code with the materials supplied by the complete at- 
tainment of the second object, — that is with the sub- 
stance of the existing Law. For the attainment of some 
of these objects, or of certain parts of them, there will 
be needed the work of a very few persons, devoting 
their whole time and energies to the task. For the 
attainment of other parts of those objects, the work of 
a large number of persons will be called into request ; 
though their whole time need not be absorbed. For 
all parts of the work there will be needed the conditions 
of, first, perfect harmony and unity of view; and, 
secondly, an admixture, at every point, of persons accus- 
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toiued to approach Law from its theoretical and scientific 
side with persons in daily converse with its application 
in practice. With respect to the other conditions, for 
securing the utmost amount of the freest Public and 
Professional criticism on the work, during or after its 
execution ; and for respecting the claims of the two 
Houses of Parliament to give authority to the whole 
(with the help, say, of joint Select Committees of both 
1 louses) ; details need not be entered into here. They 
involve matters rather of prudential calculation and 
Political exigency than of strictly Juridical moment. 

It is conceived that the objects above enumerated 
would be attained, — subject to the conditions men- 
tioned, — by some such Organisation as the following. 
It may be assumed, for the purpose of explaining the 
Organisation, that the Scheme included in this Treatise 
is finally adopted in its main divisions, as the basis of 
the Code. According to this Scheme, the whole Code 
is distributed into the following seven Divisions : 

(1.) Laws directly relating to the Constitution and 

Administration of the State. 
(2.) Laws of Ownership. 
(3.) Laws of Contract. 

(4.) Laws affecting Special Classes of Persons. 
(5.) Laws of Civil Injuries. 
(6.) Criminal Law. 
(7.) Laws of Procedure. 
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It is suggested, then, that a Commission of three 
persons, with sufficiently large salaries to attract the 
most competent men in the Country, and to induce 
them to devote their whole time to the task, be ap- 
pointed, for five years in the first instance, to superin- 
tend the preparation of the Code. It will be for them 
to consider and resolve upon the main technical Divi- 
sions into which the materials of the Code are to be 
distributed; but they will not be empowered by the 
terms of their Commission to understand by the Term 
Code any other mode of systematically re-publishing the 
great bulk of the Legal System than that expressly and 
accurately defined by the language of the Commission 
under which they act. Thus, if directed to Codify the 
whole of the Unwritten and parts of the Written Law, 
they will not act within the terms of their Commission 
if they proceed step by step to codify leading Depart- 
ments of the Law without reference to the Whole. 

It will be open to them, if they please, to adopt the 
measure, sometimes resorted to for the same purpose in 
Continental Countries, of inviting advice from all quar- 
ters as to the best conception to make prevalent in 
the Code. This may be achieved by inviting Essays 
on the subject from a variety of well-known competent 
Authorities, due remuneration being promised to the 
Writers of all the Essays. In other countries a pre- 
mium has been given for the best Essay ; but such a 
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course might be objected to in this country on the 
ground of puerility. Anyway the Essays, if carefully 
written, will be likely, all of them, to- supply most 
valuable suggestions to the Commissioners, and some 

OS * 

of them may be found to bring to the light the medita- 
tions of years which the diffident or unobtrusive cha- 
racter of the Writers or their other engagements have 
hitherto prevented them from communicating to the 
public. 

Whether, however, the Commissioners obtain their 

conception of the Code in this way or in some other, it 
is their province to prepare a Sketch of the whole Code 
with perhaps just as much detail as, and no more than, is 
contained in the Scheme suggested later on. 

The next part of the Organisation is concerned with 
two of the objects above described, — that is, the ascer- 
taining of the existing state of the Law, and the re-cast- 
ing of it into the new mould necessary for its reception 
into the skeleton departments of the Code. These 
processes will have to be performed for each of the 
above enumerated seven Divisions, though it may be con- 
venient to distribute the topic of Laws of Civil Injuries 
into two parts, " Torts," and " Breaches of Contract," 
relegating one part to the Division containing Laws of 
Ownership, and the other part to that containing Laws 
of Contract. 

For the purpose of executing this portion of the 
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work, it will probably be advisable to entrust each of 
the six Divisions (to which the seven have now been 
reduced), to two Assistant Commissioners ; one, at 
least, of them being a Barrister in large practice, and 
arrangements being made in respect of time, interrup- 
tions, and the like, to enable him to carry on his prac- 
tice contemporaneously with working at the Code. 
The new experiment in Legal Education by means of 
Tutors engaged in practice, — every accommodation 
being made for their convenience in choice of days and 
hours, — may afford a partial precedent for this expe- 
dient. Every effort would be made to secure constant 
communication between the Chief Commissioners and 
the Assistant- Commissioners, and also between the diffe- 
rent pairs of Assistant Commissioners. It would be 
well that the Assistant Commissioners should report 
progress at short periodical intervals, — say, once a 
month ; and also that weekly or fortnightly meetings of 
the Chief and Assistant Commissioners should be held 
for the harmonious solution of individual difficulties and 
for the mutual communication of unexpected discoveries, 
suggestions, and doubts. 

The next part of the Organisation to be described, 
the importance of which has never been sufficiently 
estimated either by actual codifiers or by writers on 
Codification, is concerned simply with testing the accu- 
racy of the representation of the existing Law as pro- 

G 2 



84 AN ENGLISH CODE. 

visionally concocted by the Assistant Commissioners, 
For this purpose the very highest Legal ability in the 
Country must be laid under contribution ; and the 
main difficulty is to discover how, in the midst of the 
absorbing occupations of a Judge of the Superior 
Courts, it can be made available. The paramount im- 
portance of the object, however, must be allowed to 
justify the introduction of a special and temporary 
device for setting the whole body of Judges free, to 
such an extent as may at least enable them to spare a 
certain portion of their time for testing the Legal 
validity of the Code in course of creation. One device 
that suggests itself is that already adopted for the trial 
of Election offences, — the institution of a limited number 
of fresh Judges of equal and co-ordinate authority with 
the existing Judges of the Superior Courts of Law and 
Equity. The measure would only be a temporary one, 
and, on the completion of the Code, vacancies would not 
be filled up so long as the Judicial Bench was not 
reduced to its original number. 

The portions of the Draft Code, as from time to time 
supplied by the Assistant Commissioners, on provisional 
approval by the Chief Commissioners, would be sepa- 
rately perused by each of the Judges of all the Courts ; 
and, after having made their independent comments and 
annotations on the portion of the Code furnished to them, 
they must do their utmost, by meetings with each 
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other in smaller or larger Committees (as experience 
teaches), to secure for each proposition in the Draft one 
of two results, — either uniformity of opinion with re- 
spect to the state of the Law and the accuracy of the 
language used, or an exact expression of the amount 
and the grounds of the dissonance of their opinions. 
The Draft of the approved or criticised portions of the 
Code will be returned to the Commissioners with a 
Report of the results arrived at in the case of every 
component proposition. The Commissioners will at 
once embody the approved propositions in the final 
Draft of the Code. The rejected or doubted proposi- 
tions they will reserve for the special interference of the 
Legislature at the time of presenting the Code for 
acceptance. 

It is needless to notice that every provision would 
have to be made for supplying facilities, in the way of 
Secretaries, Clerks, Copyists, and Offices. The time of 
the duration of the Commission might be limited at 
first to five years. The salary of each of the Chief 
Commissioners might be £5,000 per annum ; with, 
possibly, a further honorarium of £10,000. No less 
inducement could affect to counterbalance the life-long 
sacrifice entailed on men in the largest Professional 
practice, or already occupying the highest offices in the 
State. The salary of the Assistant Commissioners need 
not be more than ,£1,000 a year. They would have to 
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be provided with Secretaries and Clerks. If the time 
of the Judges, now absorbed by Judicial work, were, 
by such fresh arrangements as could be made, not 
further encroached upon, there would be no neces- 
sity for increasing their present salaries. The fresh 
Judges would involve an extra £1 0,000 a year. The 
whole expense, as above contemplated, need not exceed 
£250,000, a sum which, in the construction of any 
material Public Edifice, would be regarded as a mere 
trifle. 

IV. The Analogy op the Anglo-Indian Codes. 

The favourite analogy which is at present frequently 
produced on the occasion of discussing the question of 
Codification in England is drawn from the recent ex- 
perience of Codification in India. Mr. Fitzjames Stephen 
has recently brought clearly before the eyes of the 
English public the history of this work so far as it has 
at present advanced. It is to be hoped that his san- 
guine statements will do something to rouse the am- 
bition of English statesmen and even of English lawyers. 
Nevertheless if the analogy between the case of Codifi- 
cation in India and in England is pressed too far, 
without being carefully scrutinised, a consciousness of 
unfair argumentation may prevail, through which a 
reaction may set in, fatal to the task of Codification 
being actually proceeded with. In applying the case of 
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India to that of England, the following deductions from 
the value of the example have to be borne in mind. In 
the first place the Law of India, previously to the recent 
systematic reconstruction of it, was heterogeneous in 
the extreme ; whether looked upon in respect of its com- 
ponent elements, its history, or the portions of the 
people to which different parts of it extended. It is 
well known that the Criminal Laws, the Land Laws, the 
Laws of Inheritance and Succession, and the Laws of 
Procedure, had as little as possible of mutual con- 
nection, and had never been welded by the operation of 
any process whatever, conscious or unconscious, into an 
organic whole. Each constituent portion was anti- 
pathetic to almost every other, and arose out of a 
sequence of events peculiar to itself. The task of codi- 
fying these several branches of Law far more resembled, 
(as Mr. Stephen has intimated), the problem before the 
Roman Praetor, in elaborating the jus gentium out of 
what was common to the Roman Law and to that of 
the surrounding States, than the problem before the 
English Codifier. An harmonious System had to be 
constructed, as far as possible preserving, unmutilated, 
local Institutions and habits; reproducing the most 
familiar specialities of each System of Local Law ; and, 
where different systems of Law clashed with one an- 
other, introducing new Rules based on considerations of 
general expediency or practical justice. 
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It is scarcely necessary to insist on the absence of any 
parallel between the circumstances calling for a Code 
in India, and the present state of things in England. 
Whatever are the substantial vices, however great the 
uncertainty as to meaning, however multitudinous the 
authorities, in the case of English Law ; the whole body 
of the Law has, at least for hundreds of years, been 
welded together into the most unbroken and consum- 
mate unity. The technical and accidental line of fissure 
presented by the opposition of Common Law and 
Equity, — inconvenient as it is for many purposes, — does 
not in the slightest degree impair the validity of this 
statements In the minds of practitioners, Judges, Legis- 
lators, and the general public, the whole body of the 
Law is really and essentially one. Every Institution on 
which it rests and which it supports, — as the Constitu- 
tion, the Family, Landed Tenures, Contract, and In- 
heritance, — has gradually developed itself with the help 
of every other, by the side of every other, and (so to 
speak) in complete political harmony with every other. 
These Institutions, indeed, have undergone, and are still 
undergoing, the most important changes, both absolutely 
and in relation to one another. But even the most 
violent political shocks, — and still less the constant 
dissidence of political parties, — have made no appre- 
ciable chasm in the organic structure. This profound 
unity is exactly reproduced and pictured in the unity of 
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English Law. In spite of all the yet surviving fictions, 
all the worthless logic, all the strained Interpretations, 
all the curious antipathies and interlarding of the Statute 
Law and the Common Law, the genius of unity has per- 
sistently maintained its ground. The purpose of Codi- 
fication in England is not, as in India, to produce a unity 
which was not there, but to preserve, strengthen, and 
develope, a unity that was. 

But again, the situation of Englishmen in India, and 
the limited commercial enterprise of the Native part of 
the population, render possible a course of courageous 
Legal innovation there which in England would only 
bring about a rebellion among practitioners, and general 
anarchy. The Indian codifiers have from the first, been 
quite as much occupied with Political Legislation as 
with Codification proper. They have been free to ad- 
dress themselves to the large problem as to what, on the 
whole, are the best kind of Laws to make for the native 
and British population of British India. The interests 
of policy, not to say the dictates of humanity, have in- 
vited a generous and prudent respect for ancient Indian 
usages, and for existing Native prejudices or preferences. 
The claims of the British residents, on the other hand, 
have invited a similar respect for British Law, as well as 
demanded, too often, something more than an equal 
footing for the Englishman and the Native in litigation. 
Thus the Legislator has at once had before him a varietv 
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of problems wholly absent in England ; and has had an 
unrestricted liberty in devising Legislative solutions of 
them, such as no English codifier could ever hope to 
have conceded to him. 

Again, there is no Code at all in India. There are 
Codes, but there is no Code. This is not merely a ques- 
tion of names. It makes all the difference imaginable, 
as has been here over and over again insisted upou, 
whether, in constructing a Code, the conception of the 
Whole precedes the execution of the Parts, or the exe- 
cution of the Parts precedes the formation of any dis- 
tinct conception of the Whole. The so-called Indian 
Codes do not, on the face of them, profess to be any- 
thing more than a number of independent Statutes, 
each exhausting the Law belonging to the Department 
with which it deals. They only resemble true Codes in 
the exactness in the use of Terms, in the scientific ar- 
rangement, and in the unity of plan, by which they are 
severally characterized. But neither single Statutes, nor 
the Terms and Scheme of arrangement contained in them, 
have any necessary connection with any other Statute 
already in existence, except so far as that other is expressly 
referred to ; and still less with future Statutes not yet 
in existence. Hence if ever a true Code be composed, 
embracing the whole Indian Law in one Scheme, and 
radiating from some few central points organically con- 
nected together, the whole of the work will have to be 
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begun afresh. There may be strong reasons to be found 
in the political situation of India and in the anarchical 
condition of the Law in that country (to be dwelt upon, 
more particularly, lower down) for precipitating the task 
of systematic re-publication of various leading portions of 
the Law, without encountering the delay involved in pass- 
ing a single and comprehensive Code. The emergency 
has been, no doubt, great and special; and the delay, up 
to the year 1860, was inexplicable. It is agreed on all 
hands that the needs of India have been, and are being, 
admirably met. All that is complained of here is that 
it is not politic to quote, in answer to certain sound 
objections to making a scientific and uniform Code ex- 
tending to the whole bulk of English Law, the experi- 
ence of Indian Legislators addressing themselves to an 
entirely different problem, and solving it in an entirely 
different way. 

The unsoundness, however, of the analogy between 
what is meant by Codification in India and in England is 
proved by still more glaring facts than the variety of the 
elements of Indian Law, or the multiplicity and mutual 
independence of Indian Codes. Those who rate at the 
lowest the merits of English Law at the present day, 
in respect of perspicuity, certainty, and accessibility, 
would still place it at an immeasurably higher level than 
what the best authorities describe to have been the con- 
dition of Indian Law previously to the task of Indian 
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Codification being undertaken. Sir H. Maine's descrip- 
tion, as given in his " Village Communities" of the long 
official experience needed to make a Legislator or a 
Judge familiar with the Native Legal Institutions, and 
of the difficulties and uncertainties clinging to the best 
knowledge that could be obtained, is known to all. Sir 
John Stracbey, Member of the Supreme Council of India, 
(see Report of Proceedings in letter, " Times," Novem- 
ber 15th, 1872,) while speaking of the recent Legislation, 
describes it as " taking the place of one of the greatest 
" curses by which a country could be afflicted, a huge 
" and unintelligible collection of Laws in regard to which 
" no one but an accomplished Lawyer could say what 
" was and what was not in force." " He had himself 
" helped to administer the Law before any of the Reforms 
were commenced, and he well remembered the shame- 
fid abuses, the miserable technicalities of the Procedure 
" of the Courts, the endless litigation, and the cruel 
" hardships which resulted to the people." 

No one but a platform rhetorician or needy journalist 
would at this day characterise the great body of English 
Law, as administered in this country, in terms at all 
resembling these. True it is that at the time Bentham 
wrote, — what with a curiously antiquated, trifling, and 
vexatious system of Pleading, with Legal Fictions 
haunting every part of the Law, with Procedure in 
Chancery a synonym for chicanery and procrastina- 
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tion, with a sanguinary Criminal Law, and with cor- 
ruption and privilege lurking in every Government 
nook, — language such as Sir John Strachey applies to 
India might not have been wholly inapplicable to 
England. But the work of reformation lately set on foot 
in India has in England been, during the last half cen- 
tury, continuously promoted by a long series of Acts 
of Parliament, working in exactly the same direction as 
the Indian Codes. The modes of Pleading have been 
shortened and simplified at every stage ; the farcical 
ceremonies attending a variety of Legal transactions 
have been abolished ; the Land Laws have been ascer- 
tained and progressively digested ; the Laws of Inheri- 
tance and Succession pruned of their eccentricities ; 
the Laws applicable to Commercial Contracts reduced 
to the most systematic order; and the Criminal Law 
has been little else than completely re-written and 
codified. That these improvements, even in the out- 
ward form of the Law, are adequate to the needs of 
the day, the whole of the argument contained in this 
Treatise has tended to disprove. Nothing, however, 
is gained for the cause of Codification by ignoring the 
fact that the bulk of English Law at the present day 
is tolerably well ascertained, and, for the most part, 
based on logically drawn conclusions. There are super- 
abundant reasons in favour of codifying English Law, 
without impeaching its character on false grounds, and 
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without alleging reasons which cannot be upheld. It is 
not so much that the Law is not capable of being known 
beyond mistake, — because this inconvenience will never 
be removed by the best Code imaginable, — as that it 
costs an undue amount of time, labour, and special Pro- 
fessional experience, to know it. It is not so much that 
the Law itself is a quagmire, (as it was in India) as that 
the authorities from which it has to be gathered are 
indefinitely numerous, and possessed of every degree of 
value and of distinctness of utterance. Through the per- 
tinacious labours, partly of a recent line of conscientious 
Judges, partly of laborious Text-book writers, partly of 
practical Law- reformers in the House of Commons, the 
great bulk of the Law has now been, in a considerable 
measure, rescued from the superincumbent weight of its 
own authorities. Thus it presents (in spite of all the real 
incongruities, anomalies, and uncertainties, which every 
day's experience in every Court of Justice still discovers 
in it) a really harmonious and self-consistent mass, 
peculiarly capable of being translated into an organic 
Code. 

V. The Analogy of the New York Codes. 

A natural instance to allege of successful contempo- 
rary Codification is supplied by the recently constructed 
New York Code or rather Codes. The instance is 
chiefly in point because the major part of the Law codi- 
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fied is the English Common Law. As with the Indian 
Codes, so with these, it may turn out that the use of an 
inappropriate or unhappy analogy will do far more to 
retard than to advance the cause of Codification in this 
country. It is important, then, to examine, be it ever 
so briefly, the foundation of the analogy between the 
New York Codes and a Code such as that which is in 
request in this country. In the first place, the principle 
of preparing the whole Code at once, and from a 
single point of view, so as to ensure harmony of plan 
and unswerving consistency in the use of Terms, was 
violated at the outset. Two several Commissions were 
nominated to deal with two several branches of the Law. 
One Commission was appointed to "reduce into a written 
" and systematic Code the whole body of the Law of the 
" State, or so much and such parts thereof as to the said 
" Commissioners should seem practicable and expedient." 
Another and, as it would appear, totally independent 
Commission was appointed to " revise, reform, simplify, 
" and abridge the rules and practice, pleadings, forms, 
" and proceedings, of the Courts of Record of the 
" State." In other words, the Civil Code and the 
Codes of Procedure were to be prepared by different 
hands, and, as it would seem, without any necessary 
concert or co-operation. 

Again, even in the case of the Commissioners who 
addressed themselves to the Codification of the substan- 
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tial Civil Law, it is impossible to distinguish, in the 
language they employ, their conception of a Code from 
what, in England, is understood by a Digest. The 
following is an extract from the introduction to the Civil 
Code, p. xiv ; 

" All that we now know of the Law we know from 
" written records. To make a Code of the known Law 
" is therefore but to make a complete, analytical, and 
" authoritative compilation from the records. The records 
" of the common law are in the reports of the decisions 
" of the tribunals ; the records of the statute law are in 
" the volumes of legislative acts. That these records 
" are susceptible of collation, analysis, and arrangement, 
" might have been assumed beforehand, even if we had 
" not the proof in our libraries, in digest upon digest 
" more or less perfect, to which we daily resort for con- 
" venience and instruction. The more perfect a digest 
" becomes, the more nearly it approaches the Code con- 
" templated by the Constitution. In other words, a 
" complete digest of our existing law, common and 
" statute, dissected and analysed, avoiding repetitions 
" and rejecting contradictions, moulded into distinct 
" propositions, and arranged in scientific order, with 
" proper amendments, and in this form sanctioned by 
" the Legislature, is the Code which the organic law 
" commanded to be made for the people of this State. ,, 

This quotation is sufficient to prove that the concep- 
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tion of a Code entertained by the Commissioners was 
not a scientific System compelling all the heterogeneous 
elements of the existing Law to enter into compartmenta 
juridically mapped out, — but a re-publication of the 
Statute and the Common Law, on such principles of 
classification as might do as little violence as possible to 
the methods and language adopted in the common Text- 
books, and in the decisions of Courts of Justice. The 
difference, in fact, between the two conceptions, is un- 
speakably wide. According to either view, deference 
must be paid, in practice, to the claims of the other view, 
and neither must Logic be allowed to disport itself 
in entire contempt of deeply rooted and long-familiar 
distinctions, nor these distinctions recklessly to trample 
under foot the claims of Logic. But it is of the utmost 
moment to the character of the Code which of these 
methods of classification leads the way and generally 
compels the other to submit to its ascendency. 

The indistinctness of view, as to the meaning of a 
Code, disclosed by the New York Commissioners, is 
made still more conspicuous by their vague allusions to 
the Works of Justinian. It is difficult to gather from 
these allusions whether the word Code, used in them, 
meant the same as it does in the superscription of the 
actual compositions known as the Corpus Juris. Jus- 
tinian's Codes, — of which there were two successively, — ■ 
were nothing more than a collection and re-publication of 
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the " Constitutions " of the Emperors preceding him, 
and of his own. It seems, however, that in their use 
of the word Code, as applied to Justinian's Works, 
the New York Commissioners meant to include, besides 
the " Code " strictly so called, the Institutes, the Digest, 
and the Novels, in fact the whole Corpus Juris itself. 
The following is the passage in the Introduction to the 
' New York Civil Code which is here referred to : 

" The law of Rome in the time of Justinian was to say 
' the least as difficult of reduction into a Code as is our 
' own law at the present day. Yet it was thus reduced, 
' though, no doubt, to the disgust and dismay of many 
' a lawyer of that period. The concurring judgment 
4 of thirteen centuries since, has, however, pronounced 
' the Code of Justinian one of the noblest benefactions 
' to the human race, as it was one of the greatest 
' achievements of human genius." 

The general faults of the New York " Civil Code,"— 
to which attention may here be confined, — are such as 
might have been anticipated from the imperfect con- 
ception of a Code, as contrasted with a mere Digest, 
which the above passages discover. It is the more 
important to characterise them distinctly, not in order 
to detract from the merit of an ambitious and well- 
intended enterprise, and still less to indulge sentiments 
of international rivalry, but to guard Englishmen against 
faults which are likely to be just those to which the 
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modern English codifier will find himself peculiarly 
prone. 

The New York Civil Code may be described rather 
as a Codification of Text-books on the English Common 
Law, than as a Codification of English Common Law 
itself. Apart from occasional scraps of terminology and 
arrangement borrowed from Justinian's Institutes and 
the Code Napoleon, the whole Work reproduces, in an 
utterly undigested form, the notions and the very 
phraseology in which the English Law is clothed in the 
most hastily compiled Text-books. There is scarcely a 
symptom of a single ambiguous Term having been sub- 
mitted to the crucible of logical criticism, or of a complex 
notion having been reduced to its component elements, 
with a view to its being introduced afresh, under a 
simpler guise, into the body of the new Code. The fact 
is that the capacity accorded to the Commissioners to 
suggest fresh Legislation was a fatal gift to them and 
often induced them to cut knots instead of laboriously 
untying them. 

The main divisions of the Civil Code are ; I. Persons, 
II. Obligations, III. General Provisions applicable to 
Persons, Property, or Obligations, or to any two of 
those subjects. The topics included under the division 
Persons can be imagined. They are much the same 
as are usually comprehended under that head in the 
Continental Codes. The division Property is distri- 
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buted into four Parts : Property in general, Real or 
Immovable Property, Personal or Movable Property, 
and Acquisition of Property. 

Though it is quite comprehensible that a codifier 
with one eye cast upon an English Text-book and the 
other on Justinian's Institutes might readily extem- 
porise this distribution, still it is scarcely one which the 
simplest analysis of juridical notions would produce. 
In order, however, to understand it better as it stands, 
reference may be made to the particular sections in 
which the Terms involved are explained. In section 
159, the following is given as the definition of "Pro- 
perty ": 

"The ownership of a thing is the right of one or 
" more persons to possess and use it to the exclusion of 
" others. In this Code the thing of which there may 
" be ownership is called property." 

In the course of the next section it is said that there 
may be ownership "of obligations;" and ef of such 
" products of labour or skill as the composition of an 
" author, the goodwill of a business, trade marks and 
" signs, and of rights created or granted by statute." 

Lower down (section 162) 

" Property is either 

" 1 Real or immovable ; or, 

" 2 Personal or movable." 

Now it is quite open to a codifier to use what Terms 
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he pleases, provided that he is consistent in his uSe of 
them, and that he clearly explains the sense in which 
he employs them. Nevertheless if a Code purports to 
be an exact reproduction, in a systematic form, of an 
actual system of Law, it is some disparagement to that 
Code if it affixes new meanings to Terms, or amplifies 
old meanings, in a way wholly alien to the common 
language of the Law presumably codified. In the New 
York Code, according to the passages just cited, the 
Term Property is nearly co-extensive with the Term 
JBiens in the French Code. In this Code it is well 
known that Propriety is used as co-extensive with the 
Roman term Dominium, and signifies what in English 
would perhaps be called Absolute Ownership. In or- 
dinary English speech the term property has a variety 
of meanings, enumerated by Mr. Austin, one of which, 
indeed, is equivalent to the French propriete ; and 
another, — the loosest and most popular meaning, — to 
the term property as defined in the New York Code. It 
may be noticed that the term property in this last sense, 
as recognised by Courts of Justice in the Interpretation 
of Wills and other documents, is almost as vague as in 
the merely popular sense. And, owing to its acciden- 
tally meaning at one time a Thing and at another time 
a certain kind of Bight in a Thing, it is about the most 
unsuitable word that could be chosen as the leading 
Term in a great department of the Codified Law. 
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The test according to the New York Civil Code of 
whether a "thing" is or is not called property is 
whether there may or may not be ownership of it. 
Thus a still more important Term even than property 
is ownership. Ownership is the right of one or more 
persons to use a Thing to the exclusion of others. 
According to this definition, in the case of a Thing 
pawned the pledgor is not the owner because he has not 
the right to possess the Thing ; and the pawnbroker is 
not the owner because he has not the right to use it. 
In truth the Thing ceases to have any owner at all. 
In the same way it is impossible to say whether there 
is any owner in the case of a Thing lent, deposited, or 
bailed. In fact the utter unserviceableness of the whole 
class of definitions on which that of property rests is 
transparent at every point. There are, indeed, two 
tolerably common and distinct meanings of the term 
Oumership, either of which might be advantageously 
adopted in a Code of English Law. ' Either the Term 
might be restricted to expressing the most unlimited 
Bight of Appropriation as opposed to all the more limited 
Eights of Appropriation. In this sense it would be 
co-extensive with the French propriete and the Latin 
dominium. Or the word might be used as covering all 
Rights whatever which imply a legal claim to use any 
Thing even in the most limited way to the exclusion of 
the interference of other persons. And according to 
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this use of the Term, Rights of Ownership would admit 
of indefinite qualifications of extent and value, reaching 
from the Absolute Ownership of a chattel, or of a fee- 
simple estate in land, to the fugitive claims of a mort- 
gagee or the merest possessor. This last use of the 
term Ownership will be found in the highest degree con- 
venient, and, if supported by a rigorous use of the word 
Thirfffi as confined to " Corporeal Things," would simplify 
enormously the expression of this part of the Law. 

It has been seen that, in the New York Code, the 
terms real and personal are used as severally convertible 
with immovable and movable. It is well known, and 
was explained above, that the expression real property, 
in English Law, has never been used convertibly with 
immovable things. The divisions into real and personal 
and into immovable and movable are cross-divisions ; and 
in fact the latter of these modes of division is scarcely 
known to English Law. It is not easy, then, to see 
why the historical expressions real and personal are 
worth preserving at all if they are for the first time 
made to signify what they never signified before. Here, 
again, are symptoms of the hybrid parentage due to 
Justinian's Institutes and English Text-books. 

As to the contents of the division Ownership, it will 
hardly be believed what miscellaneous matters are found 
treated under it in the greatest detail. Thus, inasmuch 
as ships are Things that may be Owned, there are con- 
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tained the rules of Navigation, with respect to collisions 
generally, and, more particularly, to ships meeting each 
other, to steamers in narrow channels, to steamers on 
different courses, and to the meeting of steamers. 
Again, inasmuch as Corporations may be Owners, the 
whole topic of Corporations, — including the conditions 
and formalities of obtaining a Charter, the rules as 
to the subscriptions for Stock, issue of Stock, transfer 
of Stock, and liability of Stockholders, — is treated in 
the utmost and even microscopic detail. 

Passing on to the third great division, Obligations, 
the definition of obligation is very remarkable, vacil- 
lating, as usual, between two familiar but opposite 
senses, — one, the strict Roman-Law sense of a Duty 
correlative with a jus in personam, and the other the 
sense in which it is convertible with a legal Duty gene- 
rally. By section 670 an " obligation * is defined to be 
a legal duty by which a person is bound to do or not 
to do a certain thing." It may be noticed by the way 
that to " do a thing " is not altogether an improvement 
on the well-worn juridical term to act. In fact the 
general neglect of the juridical history of the term 
Thing is conspicuous all through the Code. 

In section 671 it is said that "an obligation arises 
" either from : 1 . The contract of the parties ; or, 
" 2. The operation of Law/' On more careful inspec- 
tion it appears that the modes in which Obligations 
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arise are classed in a way which is little less than mys- 
terious. The four Parts of this division are Obliga- 
tions in general, Contracts, Obligations imposed by Law, 
Obligations arising from particular transactions. It will 
scarcely be anticipated that, after disposing of Contracts 
as a generating cause of Obligations, and placing under 
the title "Obligations imposed by Law" the matter 
contained in the English Law of Torts and in the 
Roman Law of Obligationes ex delicto, — the most im- 
portant Contracts which give rise to Obligations form 
the " particular transactions " treated of in the fourth 
part as giving rise to Obligations. These " particular 
transactions " are, in fact, nothing more than the simplest 
and most every-day Contracts of Sale, Exchange, 
Deposit, Loan, Hiring, Service, Carriage, and the like* 
The only transaction, which is in no sense a Contract 
and yet which is unaccountably intruded into a company 
so alien to its nature, is Trust. Of course the whole 
doctrine of Trusts is treated in this place with the 
greatest detail. The previous title is Carriage ; and the 
two next following titles, Agency and Partnership. As 
a specimen of the material contents of this part of the 
Code, it is said, in section 744, that " a Contract is an 
agreement to do or not to do a certain thing." This 
definition may be taken together with section 855, 
which is in the following words, " Sale is a Contract by 
"which, for a pecuniary consideration, called a price, 
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"one transfers to another an interest in property." 
According to the first section here quoted (744), a 
Contract would seem to be an agreement to do or not to 
do a future act -. and this is a loose way of stating the 
ordinary legal significance of the Term in English Law. 
But, according to section 855, there is no distinction 
Whatever between a Contract on the one hand, and the 
simplest Conveyance or Exchange on the other. In fact 
the next section (856) expounds this view of the Con- 
tract of Sale as the correct one : " The subject of sale 
" must be property, the title to which can be immediately 
" transferred from the seller to the buyer." It is quite 
true that upon the transaction, styled Sale, taking place, 
there are very often combined with the acts of transfer 
of the Thing sold, and of its price, certain promises as 
to future acts : and still more frequently agreements 
are made with respect to fresh acts of transfer taking 
place. It is also true that Courts of Equity in certain 
cases treat what is in terms, and in the contemplation of 
a Court of Common Law, a mere Agreement as an 
actual Conveyance. It is also true that Savigny in a cele- 
brated definition of the term Vertrag, or agreement, 
describes it as an " union " of several persons in one 
" concordant declaration of will whereby their legal 
relations are determined," thereby including Convey- 
ances and Legal Transfers of all sorts. Thus if the New 
York. Commissioners really intended to make so serious 
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an innovation in the meaning of the term Contract as to 
comprise in it Conveyances, there is some precedent in 
their favour both in theory and in practice. But their 
leading definition of a Contract as an " agreement to do 
" or not to do a thing " deprives them of the benefit of 
this supposition. The language, in fact, on so essential 
a matter as this is simply inconsistent with itself, and 
vacillates between the loose style of popular dialogue and 
the somewhat stricter phraseology of common Text-books. 
The above faults and shortcomings in the New York 
Code have been pointed out simply in order to guard the 
English public and the Legal Profession against the 
temptation to construct, under a sudden impulse, a 
worthless Code. The Code here criticised may not be 
worthless for New York, though such an one would be 
far worse than no Code at all for this country. The 
peculiar state of Society in a new and undeveloped 
country makes the kind of demand very different there 
from what it is here. Accessibility and verbal simplicity 
in the Law may be of far greater importance to a rest- 
lessly energetic and commercial community than pre- 
cision and accuracy of expression. In England, on the 
contrary, — with its antiquated institutions, so fondly 
cherished by the mass of the community ; with its con- 
stitutional system so repulsive of change and so 
jealously, as well as tenderly, watched ; — with its con- 
servative sentiment which is strong in politics, and all 
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but omnipotent at the Bar, — a Code which in every line 
of it violates a familiar principle or introduces a novel 
terminology, and yet is consistent in doing neither, 
would never hold up its head for so much as the first 
hour's Debate upon its acceptance in the House of 
Commons. 

VI. Analogy of the Feench and othee Conti- 
nental Codes. 

Up till very recent times, when attention has become 
distracted in the direction of the Indian and the Ameri- 
can Codes, the Continental Codes were those which were 
usually cited as either to be followed or to be avoided. 
It is, however, still impossible to discuss the subject of 
Codification for a practical purpose without having regard 
to the analogy presented by the Codes introduced within 
the last hundred years in every leading Continental 
State. Unless the real nature and value of the analogy 
be ascertained at the outset, argumentative illustrations 
will be constantly drawn from them, and fallacies of 
every kind diffused, without it being possible to show 
conclusively the untenableness of the reasoning. 

1. It is to be noticed, first, that there is scarcely 
a State in Europe which, in respect both of Political 
and Legal unity, for more than a century previously to 
the introduction of Codes, presents any parallel with 
the Political and Legal unity of England for the last 
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eight hundred years. The purpose of every Continental 
Code has been either to assist in the amalgamation of 
various Political elements, or else, out of various com- 
peting systems of Law in the same State, to evolve 
a new System which should unify and supersede all 
of them. 

The French Codes afford a specimen of the creation 
of a Code upon the basis of both these purposes at once. 
They were the essential offspring of the Revolution, and 
in fact the " projet " on which the Code civil (the first 
of them in order of time) was ultimately founded was 
prepared by Cambaceres under the reign of the Conven- 
tion. One of the main evils in France which gave 
occasion to the Revolution was the decentralization 

produced by the long-continued operation and develop- 
ment of quasi-Feudal Institutions. It was one great 
design and import of the Revolution to substitute a 
unity of national sentiment and interest for the mere 
formal unity produced by the reaction upon each other 
of monarchical and Feudal Institutions. The rapid 
expression of this meaning of the Revolution was pre- 
cipitated by the national efforts that were called for to 
repel invasion, and, later on, by the unfortunate military 
preponderance of the new Imperial Institutions. It is 
known that Napoleon, while still First Consul, (12th 
August, 1800,) descried the political value of a Common 
Civil Code for all France, which had already been 
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instinctively apprehended by the former Revolutionary 
Government of the Convention, and issued a Commis- 
sion for the preparation of a Civil Code. The whole 
account of the elaboration of this Code, as given by 
M. Locre and other historians of the proceedings in 
the Conseil (f£tat, the Tribunat, and the Corps Ugh- 
latif f points to the strictly Political objects which 
were kept in view throughout, and to the overbearing 
influence of Napoleon himself in respect of different 
modes of compassing these objects. This is especially 
true with respect to the leading topics of Marriage, 
Married Persons' Property, Divorce, and Adoption. 

The Legal unity attempted to be brought about by 
the Code between the different portions of the French 
territory has attracted more attention than the Political 
objects of the Code. The operation and purpose of the 
Code in this direction cannot be better described than in 
the following criticism of the "projet " of the Code, as 
made by the Appellate Tribunal of Montpellier, to which, 
in common with all the other Appellate Tribunals in 
the Country, a draft of the "projet" was referred. 
" There are other general Customs which have divided 
" France into two great parts, — The countries of Droit 
" Serit, and those of Coutume. These Customs are 
" confounded, in the projet of the Code, in the unity 
" of one and the same system. It is," say they, " a 
" transaction between the Droit 6crit and the Coutumes. 
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" . . . . Such, then, will be the fate of those parts of 
" the Country under the new system of Legislation, 
" that they will be deprived at once both of the Rules 
" of the Droit forit and of those among their particular 
"Customs which were adapted to them. They will 
" receive, in place of the Laws that they have voluntarily 
" preferred, Rules of Customary Law which are not 
" adapted to them, and Rules of Droit ecrit already 
" rejected or modified by themselves." 

The next great Code of which, at this point, it is 
necessary to interpose mention, is the Prussian Geaeiz- 
buch, or Code originally published by Frederick II, 
(the Great) of Prussia, in 1751, and which developed 
later into the Prussian Landrecht. In the case of this 
Code it is less easy than in the case of the French Code 
to separate the object of promoting Political unity from 
that of promoting Legal unity among the heterogeneous 
elements of a newly-consolidated State, though the two- 
fold object is quite as conspicuous here as it was in the 
French case. The gradual fusing of States which, under 
the leadership of a remarkable line of military monarchs, 
led to the conversion of the Duchy of Brandenburg 
into the Kingdom of Prussia, is familiar to every reader 
of History. The despotic and self-opinionated character 
of Frederick II. himself is equally familiar. The two 
classes of facts taken together are sufficient to throw 
clear light on the political objects of his Code. The 
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influence of the existing diversity of Legal Systems, 
and the personal antipathy of the King to Lawyers, are 
equally conspicuous in the history of the formation of 
the Code. By the " Patent of Publication/' it was said 
that the Code was to be merely a subsidiary system, so 
as to take the place of " Roman, Common Saxon, and 
" other foreign subsidiary Laws and Statutes/' All 
Provincial Laws were to continue in force as hitherto, 
but they, too, within three years, were to be severally 
digested or codified. In a Cabinet Order of 1780 (see 
note in Savigny's " Beruf" Chap. 7.) the King thus 
expresses himself. " If I attain my end, matters will 
" become so simplified that the members of the Legal 
" Profession generally will lose the mysterious respect 
" that is paid them for the subtleties they trade in ; and 
" the whole body of modern advocates will be rendered 
" useless. But I shall have, on the other hand, all the 
" cleverer merchants, manufacturers, and artizans, who 
" will be of a good deal more service to the State/' The 
distinct personal animus which dictated the Code, and 
which appears on the face of it, will be understood from 
the following criticism by Bentham, — a writer who will 
not be charged with unduly depreciating the value of 
efforts at Codification. " I see with regret the compiler 
" of the Code of a great nation incessantly occupied in 
" triumphing over the Lawyers : the royal sceptre com- 
" mitted to his hands is used as a weapon of combat. 
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" Such formulas as the following are continually 
found : — ' It has been questioned/ — c Some Lawyers 
' have pretended/ — ' Some have denied/ — ' Others 
" ' have affirmed, but we will and direct/ — 'We abolish 
' by these presents/ — ' These distinctions altogether 
' destitute of foundation/ " Benthara adds, by the way, 
that " historical disquisitions ought not to have place in 
" the general collection of the Laws. It is not neces- 
" sary to cite what the Romans did. If what they did 
" was good, do like them, but do not talk of them. The 
" great utility of a Code of Laws is to cause both the 
" debates of Lawyers and the bad Laws of former times 
" to be forgotten." (" View of a Complete Code of 
Laws," ch. 32.) 

The Italian Civil Code, published in 1866, is a further 
specimen of the close connection existing in all the Con- 
tinental Codes between Consolidation of the Laws, on 
the one hand ; and the necessity of riveting or promot- 
ing Political and Legal unity, on the other. This Code 
is little more than a reproduction of the language, 
arrangement, and most of the substance of the Code 
Napoleon. It is, in fact, a composite edition of the 
various Codes (nearly all historically allied to the Code 
Napoleon) prevalent in different parts of the whole 
newly constituted Italian territories. Such composing 
elements, for instance, are the Code NapoUon itself, the 
Code of the Two Sicilies, the Sardinian Code, the Aus- 
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trian Code, the Code of Parma, the Laws of Tuscany, 
the Pontifical Regulations, and the Code of the Canton 
of Ticino. The Political and Legal fusion sought to be 
promoted by the Code is obvious enough from the mere 
enumeration of these various elements. But the Report 
made to the King Victor Emmanuel by the Minister 
specially charged with the preparation of the Code, 
dated June 25, 1865, and prefixed to the edition of the 
Code published in 1866, even still more clearly demon- 
strates the truth of this view. Some of the passages of 
this Report are as follows : " The conception of Legis- 
lative unification must seem, to any one who well 
" considers it, one of the chief factors of National unity, 
" and it is scarcely necessary to insist on this truth, it 
" having now been apprehended by the universal con- 
" science of the Italian people. It remains only to 
" discover how to convert the idea into fact, by the 
" composition of a Code truly worthy of resurgent Italy, 
" and in other respects harmonious with the internal 
"moral condition and the historical traditions of the 
" Italian Race." In describing the circumstances which 
led to the construction of the Code, the Report pro- 
ceeds : " While matters were thus situated, a new state 
" of things was presented by the marvellous progress of 
" the National resurrection, upon which followed the 
" Convention of September 15th, and the transfer of the 
" Capital of the Kingdom to Florence. In view of this 
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" new and memorable evolution, the convenience and 
" Political necessity could not be disputed of hastening 
" forward, as rapidly as possible, the completion of the 
" process of unification, both in the Administrative and 
" in the Legislative Departments, by a variety of im- 
" portant undertakings, and especially by maintaining and 
" invigorating the principle of National Unity, while en- 
" deavouring, at the same time, to provide against any 
" injurious consequences likely to follow so great a per- 
" turbation in the equilibrium of forces, brought about 
" by a sudden displacement of the centre of gravity." 
The Report concludes as follows : [By sanctioning the 
decree for the publication of the Code] " Your Majesty 
" will have rendered memorable another epoch in the 
" work of national Re-constitution, the foundations of 
" which majestic edifice are, thanks to the invoked Unity 
" of the Laws, now being enlarged and secured." 

It is not necessary to add anything to these extracts 
in order to establish the point here insisted on, — that 
the Italian Code, like the French and the Prussian, was 
constructed at a great Political crisis and, as with them, 
the main object of it, express or implied, was the 
cementing of a newly-formed Political unity as well as 
the reconciling of a variety of distinct Legal Systems. 

It would be superfluous to follow out this part of the 
argument by citing the cases of other Codes less cele- 
brated than those already mentioned. In Spain a 
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variety of Legal Systems have, as might have been 
expected, existed independently of each other in the 
great component territories forced into Political union 
with each other by Ferdinand and Isabella in 1474. 
From that time, it is said that a gradual tendency to 
assimilation of Laws has been silently operating, though 
the local distinctions have throughout been, and still 
are, strongly marked. The Law of the Basque Pro- 
vinces, for instance, is still wholly different in character 
from that obtaining anywhere else. It has already 
been mentioned that a Commercial Code, in strict imi- 
tation of the French Commercial Code, was promul- 
gated in 1829, and under the recent Political impetus 
given to the Spanish nation in the direction of liberal 
Institutions and Administrative concentration, a fresh 
Code may shortly be looked for. The Political design 
and value of such a work would be obvious, and would 
confirm the observations already made. 

2. It is to be noticed, secondly, that not a single one 
of the celebrated Codes above alluded to, and which 
are constantly cited by way of analogy in every ar- 
gument about the Codification of English Law, was 
ever intended to be a complete re-publication and or- 
ganised expression of the main structure of the whole 
Legal System. By successive accretions, — as in the case 
of the French Code, — it may have happened that a 
larger and larger portion of the whole Law has gradually 
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been brought into the domain of the Code. But at 
the outset no such conception was entertained, and the 
consistency and general character of the Code has, of 
course, in every case, been considerably qualified by 
this fact. On the one hand, large Departments of the 
Law were at first left untouched by the Scheme of Codi- 
fication. On the other hand, even in such Depart- 
ments as were codified, only certain kinds of Law were 
professed to be reduced into written expression by the 
Code, while other kinds of Law were left outside the 
Code ready to be auxiliary or subsidiary to it should 
the language of the Code be defective or insufficiently 
explicit. The proof of these assertions will appear from 
the following facts. 

"When the First Consul," says Locre, — the author 
of the well-known Commentaire et Complement des Codes 
Franqais, who, in his capacity as Secretary-General to 
the Council of State, was present at all the deliberations 
of that body, and who drew up all the proces-verbaux 
in which the substance of their discussions was em- 
bodied, — " formed the resolution of promulgating a code, 
he understood by the term code civil a complete body 
of laws upon all subjects, similar to the Digest of 
Justinian. It was explained to him that France did 
not require so much ; that nothing was necessary but 
" such a course of civil legislation as should reduce to 
"one common law the multitude of various customs 
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" a;,d law* whl:h L&d given to each of iLe prorLices of 
" Fraiice a peculiar legal frame. He c:£5aed himself 
** therefore: to orient* the farcLa:i:n of the c«fe civil.' 3 

It was not till three months after the completion of 
tbe projct dm code civil that Napoleon Borcinated a 
Commission for framing a projct de code de commerce, 
and, nearly at the same time, a different Commission for 
framing a Criminal Code. In the fallowing year, jet 
another Commission was nominated to prepared zpro/et 
de code de procedure civile. Different circumstances 
caused the discussions upon the code de commerce to 
lie put off for several rears ; and the code de procedure 
civile was finished before these debates were entered 
upon. But commercial insolvencies became so frequent 
that Napoleon, from the remotest parts of Prussia and 
Poland, in the intervals of war, wrote letters directing 
that immediate attention should be paid to the subject. 
He was given to understand that such a Law as he 
required formed a part of the prcjet de code de commerce. 
He therefore instantly sent orders that this prqjet should 
be discussed without waiting for his return. It is un- 
necessary to comment on these facts further than by 
noticing that the dates of the successive Commissions 
for framing the several projets of the Codes, and the in- 
dependent history of each Code, are in themselves suffi- 
cient to mark the disintegrating influences under which 
the whole novel French Legislation sprang up. 
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A summary view of the invariable incompleteness of 
even the most pretentious European Codes cannot be 
given in more forcible words than those used by the 
most eminent apologist for Codification in general, — 
Bentham. In the thirty-first chapter of his " View of 
a Complete Body of Legislation," already quoted, he 
writes, " It is necessary at once to embrace the whole of 
" Legislation, — and this principal object has never yet 
" been attempted. I have ventured to undertake it, and 
" I have, so to speak, projected the sphere of the Laws so 

" that all its parts may be seen at one view Of 

"all the Codes which Legislators have considered as 
" complete, there is not one which is so. The Danish 
"is the most ancient Code; it is. dated 1683; the 
" Swedish Code is dated 1734 ; the Code Frtdtric, 
" 1751 ; the Sardinian, 1770. In the preface to the 
" Danish Code it is expressly stated to be complete. 
" However it contains nothing about taxes, no regula- 
" tions relating to Professions, nothing about the Suc- 
" cession to the Crown, nothing about the powers of 
" any subaltern officers, except those of Justice ; nothing 
" respecting International Law ; no formularies either 
" for contracts, or for disposal of goods, or for different 
" stages of Procedure. It is, however, the least incom- 
" plete of all the Codes. In the Swedish Code, all 
" those parts are wanting which are wanting in the 
" Danish Code ; it also wants the section on Political or 
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" Constitutional Law. The Code Frederic, stated in its 
" title-page to be universal, is absolutely limited to 
" Civil Law. It acknowledges that it is far from com- 
" plete, for it speaks of Feudal Law that it proposes 
" afterwards to digest, — of a part of the Canon Law 
" on which it does not touch, and of many statutes of 
" towns and provinces which it reserves for examination. 
" The Sardinian Code recognises the Roman Law as its 
" foundation, and frequently refers to it under the name 
" of Common Law. It could not more effectually have 
•' plunged everything into uncertainty." 

But in all these Codes, it was intimated above, the 
utmost vacillation and indefiniteness have prevailed 
with respect to what classes of Laws should be em- 
bodied in the Code and what classes left standing out- 
side it, even in the treatment of any particular topic. 
Those who were responsible for the preparation of the 
French code civil betray almost a pitiful hesitation, — 
as disclosed in the conferences of the Conseil d'Etat, or 
in the " preliminary discourse," the work of Portalis, and 
prefixed to the jprojet of the code civil as originally pub- 
lished, — with respect to what is to be done by a Judge 
when the Code does not seem to provide for a new case. 
In the text of the Code itself, Art. 4, this knot is cut by 
the following somewhat rude instrumentality. "The 
" Judge who shall refuse to give a decision, under pre- 
" text of the silence, obscurity, or insufficiency of the 
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" Law, can be sued as guilty of a denial of justice." 
As subsidiary resources for helping a Judge in this 
difficulty, were thus enumerated, as it would appear, by 
Napoleon himself: "1. SquitS naturette, hi naturelle ; 
" 2* Roman Law ; 3. ancient customs ; 4. wages, 
" exemples> decisions, jurisprudence; 5. droit comtnun; 
" 6. principes gSntraux, maximes, doctrine, science" 

These various helps to the Judge in his perplexity 
may be reduced to three ; Roman Law, Local or Cus- 
tomary Law, and that sort of Law based upon mere 
Logic, principles of moral justice, or even common 
sense, which is always ready to suggest itself at the 
moment of applying a general Rule to a particular and 
detailed state of facts. This last sort of Law is called, 
in France, "Jurisprudence." The anticipated value of 
this " Jurisprudence " as a means of supplementing the 
Code and as estimated by the Appellate Tribunal of 
Montpellier, when it was invited to criticise the projef, 
affords an instructive lesson. "But what a jurispru- 
" dence ! having nothing better than an arbitrary rule 
to apply to the enormous range of objects that have 
to be brought into harmonious combination under the 
new system of legislation. What unity, what con- 
cert, can be expected from a jurisprudence such as 
this, — the production of so many Judges and so many 
" tribunals, whose decisions, exposed to the shock of 
" revolutionary disasters, would undergo modifications 
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" still more endlessly diversified ! What can be looked 
" for, as likely to exercise a steady control oyer an 
" unsymmetrical jurisprudence which can only be con- 
" stituted by decisions subject to no appeal, inasmuch 
" as, instead of reposing on the firm basis of the Laws, 
" they are made to rest on the indeterminate principles 
" of ' equity/ or vague ' usages/ on the ideas of logi- 
" cians, and, in a word, on what is merely arbitrary ! 
" To an incomplete system of legislation there is then 
" to be added, as a supplement, a jurisprudence full of 
" defects." The last sentences of this criticism give, in 
a compressed form, the whole of the allegations here 
made against the French Civil Code. It neither defi- 
nitely excludes (at least according to the original idea 
in the minds of its authors) recurrence to the use of 
Laws lying outside of the Code, nor does it, by distinct 
provision! or by means of the jurisdiction of the Appel- 
late Court of Cassation, afford any reliable guide to the 
Judge as to which, if any, sort of extraneous Law he is 
to follow in cases apparently not contemplated by the 
Code. Only he is liable to punishment if he does not 
decide at all. 

It has already been seen, in reference to another 
point, that the Prussian Code is a further illustration of 
the assertion that the most celebrated Continental Codes 
did not affect, when first made, to contain in themselves 
the whole of the existing Law, even in a single depart- 
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raent. The original " Patent of Publication " has been 
already quoted, to the effect that the Code was to take 
its place merely as a subsidiary system in the stead of 
the " Roman, Common Saxon, and other foreign sub- 
" sidiary Laws and Statutes ; " and that all provincial 
Laws were to continue in existence as heretofore, 
though they too, within three years, were to be re-pub- 
lished in the form of separate Codes. As a matter of 
fact, the principle upon which the existing Roman Law 
was embodied in the Code was, to a high degree, arbi- 
trary. The plan was that the Laws of Justinian were 
to be the groundwork of the whole, except so far as, for 
special reasons, it was necessary to deviate from them. 
Such reasons were held to exist in the case of a prin- 
ciple of Roman Law being drawn from the Stoical Phi- 
losophy, or from the peculiar Constitution of Rome, or 
from the over-ingenious fictions and subtleties of the 
old jurists. " Thereby," says Savigny, " the Roman 
" Law, in respect of the Landrecht, was distributed 
" into two portions ; the one applicable, as the rule, 
" and the other inapplicable, as the exception ; and 
" there arose the double problem, properly to distin- 
" guish the exception, and thoroughly to understand 
" the rule." 

The mode in which the Prussian Landrecht was and 
is to be interpreted supplies a further instance of the 
indeterminateness of the elements of which it consists. 
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No doubt Frederick II. himself, in his original Gesefz- 

duc/i, conceived the idea of all Law outside the Code 

being abolished or superseded by the Code. He 

wished it to be simple, popular, and complete in itself, 

so that, — as has been said, — the business of the Judge 

should consist only in mechanically applying it. He 

forbade all " Interpretation," and, in the case of the Laws 

proving insufficient or ambiguous, provided for direct 

recourse being had to the Legislature. The Zandrec/it, 

on the other hand, {Einleitung, Sec. 49) provides that 

' if the Judge finds no Law which can serve for the 

' decision of a Case in dispute, he must determine it in 

' accordance with the general principles assumed in the 

' Landrecht, and with the regulations applying to similar 

' Cases, using his best judgment. In such an event, 

' however, he must announce the fact of the defective 

' state of the Law to the head of the Judicial Depart - 

' ment. If the Judge considers the true meaning of a 

' Law to be doubtful, he must, (Sec. 47) without nam- 

' ing the parties, lay the grounds of his doubts before 

' the Legislative Commission and act in accordance 

' with their decision." 

In fact it may be said of the successive attempts at 
Codification in Prussia that the Codes were prepared 
out of the most composite materials, and yet that they 
did not exhaust, or affect to exhaust, all the materials at 
hand. The true body of Laws contemplated by the 
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Codes consisted of the rules actually appearing on the 
face of the Codes, plus such rules as might be intro- 
duced at any moment by the complicity of the Judge 
and the Deus ex machind always ready in the Legisla- 
ture or the Legislative Commission, and also plus such 
rules as any Judge might at any moment happen to 
apprehend to represent the principles assumed in the 
body of the Code. 

In testing the value of the constantly insisted upon 
analogy between the case of the Continental Codes 
and that of a possible English Code, it is sufficient to 
describe the vast difference in the attendant circum- 
stances and in the general internal character of those 
Codes from the one now contemplated in England. It 
is not necessary here to enter into detail as to the 
success or want of success in the actual execution of 
the scheme propounded in those several Codes. It is 
well known, for instance, that the set of French Codes, 
which in time became the most comprehensive and self- 
dependent of all, have been completely overridden by the 
Interpretations of successive and voluminous commen- 
tators, as well as by the constantly accruing decisions 
of the Court of Cassation. In France, as was intimated 
before in treating of another subject, there can be no 
reliance, in any given Case, as to whether a Judge will 
defer to the authority of his predecessors, or will rather 
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recognise the current weight attached to an eminent 
commentator, or will extemporise an entirely novel 
view of the Law. The greatest possible uncertainty 
and vacillation that have ever been charged against 
English Law are little more than insignificant aberra- 
tions when compared with what a French advocate has 
to prepare himself for when called upon to advise a 
client. Mr. Austin, in a few of his telling Notes which 
have been preserved in a fragmentary form, writes as 
follows, (Edition 1869, p. 1070). "The French Code 
contains no definitions of technical terms, (even the 
most leading) ; no exposition of the rationale of dis- 
tinctions, (even the most leading); no exposition of 
" the broad principles and rules to which the narrower 
provisions expressed in the Code are subordinate. 
Hence its fallacious brevity. Brevity is of no import- 
" ance except as it tends to perspicuity and accessibility. 
" . . . . Haste with which the projet was compiled. 
" Faults arising from ignorance and haste could not be 
" corrected by the Council of State who were more 
" ignorant still ; and who merely examined bit by bit 
" articles of the projet instead of examining the projet as 
"a whole. Original conception as to matter and ar- 
rangement defective: a defect not to be cured by 
" discussions on the plan conceived. Ignorance and 
" incapacity of the compilers ; ignorance of, combined 
" with servile respect for, Roman Law, the main basis 
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" of the Code. They knew little besides the Institutes, 
" and have therefore blindly followed them with all 
" their lacuna. They were ignorant of the most funda- 
" mental distinctions {e.g. dominium and obligatio). 
" This last is a proof of their carelessness, as well as 
" incapacity. No care has been had to amend the 
" Code, or to work in subsequent decisions and sta- 

" tutes Bad as is the French Code, slight alte- 

" rations in the text would supersede the interpretative 
" decisions." On comparing this criticism with that 
contained in Savigny's " Beruf" it will be seen that 
the former in parts coincides almost word for word with 
the latter, though Savigny establishes his position by 
detailed examination of the actual Language of the Code. 

The general result of the above investigation is to \ 
show that (1) all the leading Continental Codes owed 
their origin to a prevalent and urgent necessity for 
cementing a newly attained Political unity, or else for 
bringing into forcible reconciliation with each other very 
diverse systems of Law obtaining in different portions 
of the same National Territory. Generally these two \ I 
objects were both kept in view at the same time. All i 
these Codes (2) were only so far " Codes" at all in that 
they professed systematically to arrange and republish 
certain leading Departments of the Law, and not all ; 
and, in each Department, only certain Laws belonging to 
a particular Class or to particular Classes. In the case, 
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(3), of the most typical, comprehensive, and best-known 
set of Codes, the mode in which their compilation has 
been carried out, and the success which has attended it, 
— being dependent upon the wholly accidental merits of 
the compilers and the accidental scheme pursued in the 
Codes themselves, — can afford no instruction whatever, 
either by way of precedent or of deterrent, to the codi- 
fiers of English Law. 

It is obvious that the even working of English Poli- 
tical Institutions at the present day, — and, in spite of 
violent party conflicts, for the last two hundred years ; 
— the intensely sympathetic unity of action aud of sen- 
timent prevailing at any rate throughout England and 
Wales; the Judicial organisation, at once ubiquitous 
and concentrated; the steady development, in every 
department at once, of the substance of English Law ; 
the entire absence of despotic Institutions, on the one 
hand, and of revolutionary shocks, on the other; all 
these facts combine to present the very antithesis of the 
picture of that state of things out of which all the lead- 
ing European Codes emerged, and by which they were 
so profoundly influenced. The only parallel that might 
perhaps be produced is that presented by the two-fold 
system of Law and Equity, or perhaps even by the 
equally inconsiderable opposition of Common Law and 
Statute Law. The true importance of these features of 
English Law in respect of Codification has been inves- 
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tigated above. They are, no doubt, great facts, to the 
relevancy of which too great attention cannot be paid 
in the present discussion. But they present no sort of 
similitude to the geographical and ethnical chasms 
found to exist in the Laws of Countries recently con- 
solidated under one Political system, and the urgent 
necessity for closing which has been one main incentive 
to the creation of Continental Codes. The very history 
and meaning of the distinction between Law and Equity 
presupposes that each is in a certain way the product 
of the other ; that their action and reaction upon each 
other at every point have been incessant ; and that they 
can only be understood in their true character when 
considered in the light each sheds on the other. Fur- 
thermore, the juridical principles that lie at the root of 
the distinction are present in every advanced body of 
Laws, and it is only by an historical accident that the 
application of these principles has been, as it were, 
bifurcated so as to be brought under the jurisdiction of 
different Courts of Justice. It has already been shown 
that the tendency to the abolition of the formal distinc- 
tion has been long gradually proceeding in this country, 
and will continue to advance more and more rapidly 
whether a Code is constructed or not. Nevertheless, 
the fact of the existence of the distinction in its present 
shape presents a real obstacle to the construction of a 
Code. It is impossible, however, to emphasize more 
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strongly than above the difference of the situation of 
England from that of those Continental countries which 
have been led to codify their Laws, not in spite of an 
accidental, and progressively closing, breach in the legal 
system, but mainly in order to promote any unity in 
the legal system whatever. 

There are, no doubt, many instructive lessons, both 
for and against the Codification of English Law, to be 
learnt from a study of Continental Codes. Some of 
these lessons will be appreciated by those who have 
attended to the general view of that history which 
has here been entered upon. Still more instructive 
lessons may be drawn from the same quarter as to the 
best Scheme of a Code to propound, and as to the errors 
in execution to be guarded against. But it would be in 
the highest degree unfortunate either by having recourse 
to a vague and unsound analogy between circumstances 
wholly dissimilar, or even opposed ; or by indiscriminate 
praise or blame of what has been achieved elsewhere ; 
precipitately to solve the question of Codification in Eng- 
land as though it were not an entirely new and original 
one and needing strict investigation solely on its own 
merits. 
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VII. Skeleton Scheme of a Code of English 

Law. 

In order to make this work as strictly practical as 
possible, and not to evade an honest encounter with 
all the actual difficulties, there is here subjoined a 
skeleton Scheme of a Code of English Law. It would 
entirely defeat the purpose of the writer if, with respect 
to the general advisability of codifying English Law, 
issue were joined on the accidental merits of this par- 
ticular design. It is sufficient to submit at least one 
Scheme, if it be only to prove that there may be a 
number of others of equal or far superior merit. 

In the first department, — that concerned with the 
Laws directly relating to the Constitution and Ad- 
ministration of the State, — it is obvious at a glance 
that the sketch is in the highest degree tentative and 
provisional. It will require the utmost self-abnegation on 
the part of existing and opposed political sections to com- 
bine together, even under the form of a Joint Committee 
of both Houses, in order, first, to separate undoubted 
Constitutional Law, as binding on a Court of Justice, from 
what is either Constitutional Law in no sense, or only 
such in a sense which is as yet very imperfectly acqui- 
esced in by the Legislature as a whole ; and secondly, 
within the limits of true Constitutional Law, to separate 
that portion of it which is settled and orderly enough to 

x 2- 
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be at once embodied in the Code, from that large por- 
tion which could only be so embodied after the lacuna 
had been filled in, and the judicial doubts removed, by 
the direct action of the Legislature. To this last portion 
of true Constitutional, though as yet unsettled, Law 
belong, for example, the whole topics of Martial Law 
and the Criminal responsibility, in England, of the 
Governors of Dependencies, as well as the general topic 
of Ministerial legal responsibility at home. 

In the second department, — that dealing with Laws of 
Ownership, — the continual process that is at work, and is 
likely to be at work more and more actively, for facilitating 
the transfer of land ; and the progressive assimilation, 
at all points, of the legal incidents of Real and Personal 
property must render the composition of this part of the 
Codei at the present moment, provisional. The interest 
of the mode in which this work is attempted is there- 
fore rather juridical and technical than practical. 

In the third department, — that dealing with Laws of 
Contract, — a great difficulty is encountered in the great 
variety of the Laws applicable to the different sorts of 
Contracts, a difficulty which seems to defy any attempt 
at the due subordination of the Special to the General. 
Another difficulty is the juridical anomaly introduced by 
modern Commercial Legislation into some of the leading 
classes of Contracts, by which the formalities for making 
them or suing on them are so strict and multifarious 
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that the analysis of the whole subject-matter into Acts, 
Rights, and Duties, seems to be impossible. The State 
interferes at so many points that the essential notion of a 
Contract,— as nothing else than a joint Act of the parties, 
creating a future liability or future liabilities, and suffi- 
ciently evidenced, — is lost sight of; and attention is 
mainly fixed on the solemnities attending the Act, and 
often enough on a series of later Acts needed in order to 
make the Rights under the Contract available. This 
class of difficulties is met with in all their rigour in 
the part of the Law dealing with Bills of Exchange 
and with Contracts of Affreightment. In the present 
Scheme only the modes of codifying the Laws re- 
lating to some of the leading sorts of Contracts are 
exhibited with any completeness, the Laws relative to 
the rest being only briefly indicated. 

In the fifth and sixth departments, — those dealing 
with Civil Injuries and with Crimes, a juridical anomaly 
has been encountered simply in order to defer to certain 
fixed and familiar notions. Civil Injuries and Crimes 
are alike in that the Law relating to them is looked at 
from the point of view not of persons vested with Rights, 
but of persons liable to Duties. Duty is the key-note 
here and on to the end of the Code. Crime, again, is 
the breach of a Duty from the point of view of the 
interests of the Community, and one which the State 
strains its utmost to* prevent ; while a Civil Injury is a 
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breach of a Duty only correlative with the Bight of some 
given person, and, being looked at from the point of view 
of the private interest affected, is only punished on the 
person interested actively coming forward to claim the 
interference of the State in support of the Bights 
guaranteed to him. Hence the division between the 
topics of Civil Injuries and of Crimes. The habitual 
notion of English Lawyers of the opposition between a 
Tort and a Breach of Contract generates a subdivision 
of Civil Injuries into these two branches. 

The seventh department, — Laws of Procedure, — must 
be purely of a provisional character. The existing dis- 
tribution of Courts of Justice, the multiform and con- 
fused constitution of the Appellate Courts, and the 
Judicial functions of the House of Lords, as well as the 
double row of Courts of Equity and of Common Law, 
all point to the merely historical character of the existing 
Judicial System. It is impossible to anticipate that, 
before a Code comes into effect, the whole Judicial 
System of the Country, as well in its essential 
machinery as in its improved provisions for a local 
administration of the Law, will not have been radically 
reconstructed in accordance with the able recommenda- 
tions of the various Commissions which have reported or 
may yet report on the subject. 

There are certain Institutions peculiar to England, 
though having their counterpart in most other European 
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States, the place of which in a Scientific Code must be 
matter of considerable perplexity. One of these Institu- 
tions is the National Church. For the purpose of 
immediate Codification of the Law it is of no moment 
to consider whether the existing relation of the Church 
of England to what is called "the State/' — that is 
(in this sense) of Church Law to all other parts of the 
Law, — is a temporary or a permanent one. In the 
first draft of the Code, the Church of England must 
be treated as it is, — not as it may, or, as some think, 
ought to, be. The form that the problem takes is 
whether the Church, as a National Institution, is to 
be treated simply as any other Corporate Body, though 
under the peculiar protection of the Law in view of the 
great Public ends it is assumed to subserve ; or whether 
it is to be treated as a Department of the Executive 
Government, its hierarchy of ministers in nowise dif- 
fering from other subordinate Members of the Ex- 
ecutive, and the Head of the Executive being also, — » 
as in strictness she is, — Head of the Church. 

The question must be viewed as most other questions 
in matters of concrete Codification, rather as one of con- 
venient arrangement and easy reference than as one of 
Logical principle. In view of this consideration, the 
large branch of the Law sometimes called " Ecclesiastical 
Law " has been, in the following Scheme, relegated to 
" Laws Affecting Special Classes of Persons," under the 
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special head comprising certain eminent Public Cor- 
porate Bodies, characterised at once by their Political 
significance and by the solemnity of their Functions. 

The situation of Joint-Stock Companies and of Rail- 
way Companies is also, to a certain extent, anomalous. 
The former are so far under the control of the State that 
they are widely different from voluntary Partnerships. 
The latter are so hemmed round and round by legal 
restrictions that their nature seems almost to be merged 
into that of pure Political Institutions. The choice 
of place, however, has to be firmly and definitely made 
in including both classes of matters within the confines 
of a Code. In the following Scheme Joint-Stock Com- 
panies and Railway Companies are dealt with as only 
varieties of Partnerships. 
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INTEODUCTOEY SECTION. 

1. PLACES AND PERSONS TO WHICH AND 
TO WHOM THE CODE EXTENDS. 

Laws relating to Nationality, Natural- 
ization, Aliens, and Domicile. 
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2. PRINCIPLES OF INTERPRETATION TO 
BE APPLIED TO THE CODE. 

Rules enumerated of (1.) Grammatical, 

(2.) Logical, Interpretation. 
Principle of deferring to precedent, as 
established bt a line of previous de- 
cisions, supported on appeal, or gene- 
rally followed in fact. 

8. GENERAL REPEAL OP EVERY EXIST- 
ING RULE OF LAW AND OF EQUITY, AND 
OF THE WHOLE BODY OF STATUTE LAW. 

4. REVIVAL OF ALL THE STATUTES ENU- 
MERATED IN SCHEDULE A. 

5. DEFINITIONS OF GENERAL LEGAL 
TERMS; as, Law, Person, Thing, Act, Event, 
Will, Intention, Right, Duty, Common-Law, 
Equity. 

6. DESCRIPTION OF THE SEVERAL ELE- 
MENTS ESSENTIAL TO PERSONALITY; WITH 
PRECISE LIMITATIONS AND MODES OF COM- 
PUTATION,— as, Birth, Age, Sex. 

7. DESCRIPTION OF THE FACTS IMPAIR- 
ING PERSONALITY; as Death, Idioc*, Lunacy, 
Infancy, Nonage. 
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8. DESCRIPTION OP THE ESSENTIAL IN- 
GREDIENTS IN A TRUE, — i. e. A VOLUN- 
TARY, — ACT: as, Knowledge, Absence of Fraud, 
Absence of Violence, Absence of certain kinds 
of Physical Infirmity. 

9. GENERAL METHODS OF COMPUTING 
TIME, BY DAYS, MONTHS, AND YEARS, 
ADOPTED IN THE CODE. ALSO METHODS 
OF COMPUTING DISTANCE, WEIGHT, AND 
MEASURES OF LENGTH AND CAPACITY. 

CONSTITUTIONAL LAW, 

A. THE SUPREME POLITICAL AUTHORITY. 

I. General description of the Sovereign and 
the two Houses of Parliament. 

II. The Sovereign, (as a member of the Supreme 
Political Authority.) 

1. The method of selection. {Act of Settle- 

ment.) 

2. Formalities of entering on office. {Coronation 

Oath.) 

3. Provision for support of. {Civil List, 1 8f 2 

Vict. c. 2.) 

4. Privileges of Members of the Royal Family. 

5. Description of Rights of Sovereign in respect 

of assenting to Acts of Parliament. 



SKELETON SCHEME OF A CODE OF ENGLISH LAW. 189 

6. Protection of the person of Sovereign and 
Members of the Royal Family. (see 
Criminal Law.) 
III. The House of Lords. 

1. Qualifications and method of selection of 

members. 
(1.) Spiritual Peers. 
(2.) Temporal Peers. 

* 

(3.) Representative Peers of Scotland. 
(4.) Representative Peers of Ireland. 

2. Formalities of taking seat. (Oat As, 8fc.) 

3. Rights and Duties of Individual Peers. 

(as freedom from Arrest, see May, 
Chap. V., titles of honour, 8fc.) 

4. Rights and Duties of the Speaker, Deputy 

Speaker, Sergeant-aUArms, Clerks, and 
other officers, with modes of their appoint- 
ment. (May, Chap. VIII.) 

5. Assembling and Prorogation of Parliament. 

6. Jurisdiction of House oyer its Individual 

Members. 

7. Description of Rights of House in respect of 

originating and passing Bills. 

8. Protection of the persons of Peers, (see 

Criminal Law.) 

9. The House as a Branch of the Judicature, 

whether as a Court of Appeal or as the 
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Tribunal in the case of an Impeachment. 
(see Laws of Procedure.) 
IV. The House of Commons. 

1. Election of Members* 

(1.) Qualifications of Members. 

(2.) Qualifications of Electors, in Counties 
and Boroughs respectively. 

(3.) Enumeration and Description of Con- 
stituencies returning Members for 
England, Wales, Scotland, and 
Ireland. 

(4.) Formalities of Election. 

(5.) Rights and Duties of Sheriffs, of 
Returning Officers, and of others 
concerned in conducting Elections. 

(6.) General modes of punishing Bribery 
and other misconduct at Elections. 
(see Criminal Law and Laws of 
Procedure.) 

2. Formalities on taking Seat. (Oaths and other 

solemnities.) 

3. Rights and Duties of Individual Members. 

4. Rights and Duties of the Speaker and other 

officers of the House, with the modes of 
their Appointment. 

5. Assembling and Prorogation of Parliament. 

6. Jurisdiction of House over Individual Mem- 

bers. 
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7. Description of Rights of House in respect 

of originating and passing Bills. 

8. Judicial powers of the House. {Commitment 

and Fine.) 

Impeachment, {see Laws of Pro- 
cedure.) 

B. THE EXECUTIVE AUTHORITY. 

I. Precise meaning of the Phrase Executive 
Authority as applied to the Sovereign and her 

SUBORDINATES. 

II. Rights and Duties of the several com- 
ponent Parts of it. 

1. The Sovereign. 

General doctrines as to Personal Irre- 
sponsibility of Sovereign and Re- 
sponsibility of Ministers. 
(1.) As representing the State in sending 
and receiving Ambassadors and 
other Emissaries ; in making Trea- 
ties and Alliances ; in granting 
Passports; in making Peace and 
War. 
(2.) As Head of the Church. 
(3.) As Head of the Judicature, and as 
making Judicial appointments, 
(superior and subordinate). 
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(4.) As Head of the Army and Navy; 
making Military and Naval ap- 
pointments ; and providing for the 
Defence of the Country. 

(5.) As collecting the Imperial Taxes, 
and appointing superior and sub- 
ordinate officers for that pur- 
pose. 

(6.) As conferring certain Dignities and 
Honours (especially creating Peers). 

(7.) As granting Charters to Corporations, 
and conferring certain Monopolies 
(as Patents of Invention), 

(8.) As giving Currency to coin ; managing 
the Post-office, and Departments 
connected with it ; controlling Trade 
and the administration of the Bank 
of England; regulating Weights and 
Measures; and establishing Markets 
and Fairs. 

(9.) As appointing Viceroys and Colonial 
Governors, and assenting to Acts of 
subordinate Legislatures of all 
sorts. 
2. Official Members of the National Church. 

(See Laws affecting Special Classes of 
Perso7is ; the Church.) 
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3. Members of the Judicature and subordinate 
Officers connected with the Administra- 
tion of Justice. 
The Lord Chancellor and Judges of the 
Superior Courts of Law, Equity, Pro- 
bate, and Admiralty ; and Judicial 
Members of the Privy Couneil. 
County-Court Judges. 
Recorders. 

Justices of the Peace, Stipendiary Magis- 
trates, and Chairmen of Quarter Sessions. 
[Modes of Appointment; Qualifica- 
tions ; Protection accorded them ; 
Rights and Duties other than what 
are concerned with the business 
proper of a Court of Justice as 
described under head Laws of Pro- 
cedure^ 
Sheriffs and Jailors. 
Police. 

[Modes of Appointment; Qualifica- 
tions; Protection accorded them; 
Rights and Duties.] 
Securities against Abuses by any of the 
abQve, as provided by Magna CAarta, 
the Habeas Corpus Jet, or other parts of 
the Law. 
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4. Members of the Army and Navy. 

See Statutes with reference to Standing 
Army ; the Mutiny Act; and the Articles 
of War ; and Statutes regulating the 
Manning and Management of the Navy ; 
(as 26 & 27 Vict. ch. 69, and 29 & 30 
Vict. ch. 109.) 

5. Persons concerned in administering Local 

Government. (Central and Local Autho- 
rities.) 

(1.) Poor-law. 

(2.) Education. (School-Boards.) 

(3.) Boards of Health and Local Govern- 
ment Boards. 

(4.) Highway Boards* 

(5.) Jails, Lunatic-Asylums. 



LAWS OF OWNERSHIP. 

A. EXPLANATION OF THE TERM OWNER- 
SHIP. 

B. THINGS OWNED. 

C. RIGHTS OF OWNERSHIP. 

D. ACTS OR EVENTS WHICH MARK THE 
ACCRUING OF A RIGHT OF OWNERSHIP. 
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E. MODES OP PROTECTING RIGHTS OF 
OWNERSHIP. 



A. EXPLANATION OF THE. TERM OWNER- 

SHIP. 

B. THINGS OWNED. 

I. Things susceptible op Appropriation, and 
Things not susceptible of Appropriation, (Air. 
The Ocean). 

II. Distinction op things as Publici Juris (Bridges, 
Highways, Canals, Navigable Rivers, and Public Build- 
ings,) and Privati Juris. 

III. Distinction op things as " Real " and " Per- 
sonal." 

[General Rules applicable to Fixtures. (See, for 

details, other parts of the Code.) 
Wild and Tame Animals. 
Crops and Fruits, separated and not separated.] 

IV. Distinction op Things as Realty, Chattels 
Real, and Chattels Personal. 

V. Distinction op Things as " Corporeal Here- 
ditaments " and " Incorporeal Hereditaments." 

VI. Distinction op things as " Choses in Pos- 
session " AND "CHOSE8 IN ACTION." 
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B. RIGHTS OF OWNERSHIP. 

I. The most unrestricted Rights of Ownership. 

1 . Estate in Fee-simple. (Description of Owner's 

Rights as to Time and Mode of Enjoyment, 
and as to Liberty of Conveyance in Life 
and on Death.) 
[References to Alienation in Life and 
on Death, post.] 

2. Absolute Ownership of a Chattel. 

II. Restricted Rights of Ownership. 

1. Copyhold Estate. (Description of, with Re- 

ferences, as in case of Fee-simple Estate, 
above.) 

2. Estate Tail. 

3. Joint Tenancy, and Tenancy in Common. 

4. Estate for Life. 

5. Estate for Years or for shorter periods, deter- 

minate or indeterminate; (as, Estate at 
Will) 

6. Rights of Ownership in Stocks, Shares, a 

Patent, a Copyright. 

7. Easements: Description of various classes. 

(For Modes of Acquisition, see D.) 

8. Possessory Rights ; as of Bailee, Depositary, 

Pledgee, Mortgagee, and mere Possessor. 

III. Rights of Ownership of Trustees. 
[General Description of a Trust, as recognised in 
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a Court of Equity and as restricting Rights, 
or the exercise of Rights, of Ownership. 

(See, also, LAWS AFFECTING 
SPECIAL CLASSES OF PER- 
SONS :— Trustees.)] 

D. ACTS OR EVENTS WHICH MARK THE 
ACCRUING OF A RIGHT OF OWNERSHIP. 

I. Fulfilment of essential Conditions precedent 
to the Accruing of a Right of Ownership ; as 
Presence of Personal Capacity. 

[Infants, Lunatics, Bankrupts, Felons, Married 
Women, Aliens^] 

II. Occupancy. Derelict, and Discovery. (Treasure- 
trove.) 

III. Accession. (Growth of Crops and Fruit. Young 
of Animals. Alluvium. Fixtures.) 

IV. Prescription. (Common-law and Statute Rules 
regulating.) 

V. Alienation in Life. 

1. Modes and Formalities of Conveyance and 

Voluntary Transfer, in all their varieties, 
(Gestures, Words, Writing, Deeds, Regis- 
tration, Surrounding Acts), and as affecting 
all classes of Things. 

2. Operation of the various modes of Transfer, 

as imparting 

L 2 
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(1.) Vested Interests in Possession : 
(2.) Vested Interests in Remainder or Re- 
version : 
(3.) Contingent Remainders. 
(4.) Executory Interests under the Statute 

of Uses. 
(5.) Conditional Estates. 
(6.) * Trust Estates. 
3. Execution of a Power. 

VI. Alienation on Death. 

1. Modes and Formalities of Making and Ad- 

ministering Wills for passing (1) Real and 

(2) Personal Estate. 

2. Operation of Wills as imparting 

(1.) Vested Interests in Possession. 
(2.) Vested Interests in Remainder or 
Reversion. 

• 

(3.) Contingent Remainders. 
(4.) Executory Interests. 
(5.) Conditional Estates. 
(6.) Trust Estates. 

3. Operation of Wills as creating " Powers/' 

VII. Intestate Succession. 

Rules for Distributing Real and Personal Pro- 
perty of Intestates. 

VIII. Adjudication. 

1. Bankruptcy. {Rights of Assignees. See also 
LA WS OF PROCEDURE.) 
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2. Sentence of competent Court of Justice ; as 

Assessing Damages, Making a " Title," or 
Transferring the Rights of Ownership in a 
Chattel. 

3. Sale on a " Distress." 
IX. Forfeiture. 

1 . Attainder, through Treason or Felony. 

2. Purchase in Mortmain without Licence. 

3. " Escheat » for Want of Heirs. 



E. MODES OF PROTECTING RIGHTS OF 

OWNERSHIP, 

General enumeration of 

I. Extraordinary Processes of competent Courts, 

[as of Equity, by " Injunction," in case of Waste, Nui- 
sance, Breach of Patent, and Copyright; and of Com- 
mon-law by "Mandamus" under Common-law Pro- 
cedure Act, 1854, sec. 68.] 

II. Ordinary Processes op Competent Courts, as of 

1. Common Law. 

2. Equity. 

3. Probate and Divorce. 

4. Admiralty, 
including under each head 

(1.) Actions or Suits for Compensation or 
Remedy on account of actual Dis- 



150 AX ENGLISH CODE. 

turbance of Owners in the exercise 
of Rights of Ownership, or for ob- 
taining Security against probable 
Future Disturbance. 
(2.) Actions or Suits for Compensation or 
Remedy on account of Disturbance 
of Owners in exercise of Right to 
alienate a Right of Ownership. 
[Damages liquidated. Actual restoration of a Thing. 
Bills of Peace. Bills to establish Wills General 
Jurisdiction of Courts of Equity in Fraud (Actual 
or Constructive). Mistake and Accident. Pro- 
tection of Married Women. Special Jurisdiction 
of Courts of Equity in respect of Trusts, Wills, 
and Shares in Joint Stock Companies.] 
HI. Processes of Criminal Courts. 
[For detailed elaboration of this part of the law see 

1. LAWS OF CIVIL INJURIES. 

2. LA WS OF CRIMES. 

3. LA WS OF PROCEDURE] 
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LAWS OF CONTRACT. 

A. EXPLANATION OF THE TERM CON- 
TRACT. 

B. ACTS BY WHICH CONTRACTS ARE 
MADE, VARIED, RENEWED, AND ANNULLED. 

C. RIGHTS ACCRUING THROUGH THE 
MAKING OF A CONTRACT GENERALLY. 

D. PARTICULAR SORTS OF CONTRACTS. 

E. MODES OF PROTECTING RIGHTS UNDER 
A CONTRACT. 



A. EXPLANATION OF THE TERM CONTRACT. 

B. ACTS BY WHICH CONTRACTS ARE 
MADE, VARIED, RENEWED AND ANNULLED. 

I. As TO EFFECT OF ACTS IN RAISING PRESUMPTION 
OR AFFORDING EVIDENCE OF INTENTION TO CONTRACT. 

1. Surrounding Acta from which the Intention 

to Make a Contract is presumed. {Implied 
Contracts.) 

2. Words ) (Statute of Frauds, and 9 Geo. 4. 

3. Writing) ch. 14.) 

Special proviso that as to 1, 2, & 3, absence 
of " consideration " [word explained], and, 
if consideration be " executed," absence of 
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" previous request " negatives presumption 
or evidence of Intention. 
4. Deed; Description of, and of Formalities of 
Execution. 
II. Prk8umption op Intention is not raised, and 
no evidence of Intention admitted feom any 
Acts whatever in the following cases : 

1 . If the purpose of the Contract be Immoral. 

2. If the purpose of the Contract be expressly 
Forbidden by Law. 

[Gaining, Horse-racing, Stock-jobbing, 
Simony.] 

3. If the purpose of the Contract be against the 
General " Policy of the Law*' 

[Contracts in restraint of Trade. Marriage 
Brokage Contracts. Champerty and 
Maintenance.] 

C. RIGHTS ACCIIUING THROUGH THE MAKING 
OF A CONTRACT GENERALLY. 

I. Rights to Performance of all the Acts pro- 
mised to be Performed and in the Way, Measure, 
and Time promised. 

[See 1). Particular Sorts of Contracts.] 

II. Rights, in the event of a non-Performance 
of the Acts seeming probable, to do such Acts 
as may minimise loss. 
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[Doctrine of Lien; Stoppage in transitu; Use 
of writ ne exeat regno ; and Bankruptcy. (So 
much of the last as does not properly fall 
under LAWS OF OWNERSHIP, LAWS 
OF PROCEDURE, and CRIMINAL 

LAW.)] 
HI. Rights to a Dissolution of the Contract 

ON THE HAPPENING OF CERTAIN EVENTS ; (as Non-pei'- 

formance by the other Party.) 



D. PARTICULAR SORTS OF CONTRACTS. 

I. Contracts for a future Marriage. 

II. Contracts made before, at, or after Marri- 
age FOR THE PURPOSE OF MODIFYING THE RlGHTS OF 

Ownership of the Parties, as generally existing 
by Law. 

III. Contracts made before, at, or after Marri- 
age FOR THE PURPOSE OF MODIFYING THE RlGHTS OF 

the Parties as against each other in respect of 
their Children. 

IV. Contracts for a future Sale, or Exchange; 
and Contracts subsidiary to an actual Sale. 

V. Letting and Hiring. 

VI. Loan. 

VII. Deposit. 

VIII. Bailments. 
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IX. Pledge and Mortgage. 

X. Agency. 

XI. Partnership. 

XII. Assurance. 

XIII. Negotiable Securities. 

XIV. Suretyship, and Guaranty. 

[By way of specimen, the following Contracts 
are selected out of the list, for more detailed 
treatment.] 
Contract for a future Sale. (IV.) 

1 . General Description of this Class of Contracts. 

2. Acts by which the making of a Contract for 

a Sale is evidenced. 
[Tradition. Writing. Deed. Auction. Form- 
alities of transferring Stock. Doctrine of 
Specific Performance. Assignment of Pa- 
tents. (15 & 16 Vict. ch. 8.) Transfer of 
Ship by Deed (17 & 18 Vict. ch. 104.) 

3. Rights of Vendor. 

[Payment of Purchase-money and Interest. I 

Retention of Possession and Lien. \ 

Resolution of Contract in certain Cases.] 

4. Rights of Vendee. 

[Delivery of Possession. 
Warranty, (Doctrine of Express and Im- 
plied, and of Misrepresentation^) 



i 
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Eviction. 

Resolution of Contract in certain CasesJ] 
5. Rights of Third Persons, (as, on Sales by 
Fraudulent Debtors). 

Letting and Hieing. (V.) 

1. General Description of this class of Con- 

tracts. 
[Distinguish Objects of the Contract, — 
whether Services, Goods, Land, and 
Houses, or Ships?\ 

2. Acts by which the making of a Contract of 

Letting or Hiring, in the case of each 
Class of the above objects severally is 
evidenced. 
(1.) Surrounding Acts, (as Actual Service, 
Use of Things, Payment of Rent, and 
Holding-over). 
(2.) Words. 
(3.) Writing. 

(4.) Deeds. (Statute of Frauds, and Sta- 
tutes regulating Contracts of Affreight- 
ment.) 
8. Rights of Lessors or Hirers. 
\Bue Performance of Services. 
Notice as to Termination of Service or 
Occupation. 
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Payment by Tenant of such Imperial or 
other Taxes an, in the first instance, 
fall on the Occupier. 

Fulfilment of usual Conditions an to keeping 
Premises in repair. 

Re-entry in certain cases. 

Payment of Douhle-calue or Double-rent on 
Holding-over ; (4 Geo. 11. ch. 28, and 
11 Geo. II. ch. 19.) 

Js to Waste (Legal and Equitable Rules). 

Mode of Cultivation (Custom and Express 
Agreement.) 

Fixtures. 

Distress.] 
4. Rights of Lessee or Person Hired. 

[Payment of Wages. (Seamen's Wages and 
special facilities for Recovery. See 
also LA WS OF PROCEDURE.) 

Compensation for Injuries received in cer- 
tain cases. (See also LAWS OF 
CIVIL INJURIES.) 

Notice of Termination of Service or Occu- 
pation. 

Delivery of Possession of Land or of 
Things, and Quiet Enjoyment. 

Deduction of Income-Tax, Land-Tax, and 
Tithe Rent Charge, from Rent. 

Emblements, Fixtures.] 
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Pledge and Mortgage. (IX.) 

1. General Description of this Class of Contracts. 

2. Acts by which the making of a Contract of Pledge 
or Mortgage is evidenced. 

(1.) Surrounding Acts grounding Presumption 
of Pledge and Mortgage. (2 vol. Spence's 
Equit. Jur., p. 620.) 

(2.) Words (accompanied or not by Transfer of 
Possession). 

(3.) Writing. 

(4.) Deeds, (at Common-law and in Equity. 
Bills of Sale). 

(5.) Equitable Mortgage by Deposit of Title- 
deeds. 

(6.) Bottomry Bonds, and Acts giving rise to 
Contract of Respondentia. 

3. Rights of Pledgor or Mortgagor. 

[Pawnbrokers' Acts embodied. 

As to Possession of Things Pledged or 
Mortgaged. 

As to Use of Things Pledged or Mort- 
gaged in possession of Pledgee or 
Mortgagee. 

As to Care of Things, similarly, in like 
possession. 

As to Re-delivery of Possession. 

As to Payment of the Excess of Rent by 
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Mortgagee in possession, and as to 

" Annual Rests." 
As to Notice of Termination of Contract. 
As to " Equity of Redemption."] 

4. Rights of Pledgee and Mortgagee as against 
Pledgor and Mortgagor. 

[Pawnbrokers' Acts embodied. 

As to Possession of Things Pledged or 
Mortgaged. 

As to Ike of Things in Possession. 

As to Care of Things in Possession. 

As to Payment of Interest. 

As to Repayment of Principal. 

As to special modes of Recovery of Princi- 
pal upon hypothecation of a Ship 
in case of necessity. 

As to Notice of Termination of Contract. 

As to Foreclosure and Sale.] 

5. Rights of Pledgees and Mortgagees as against one 

another. 

[Doctrine of Precedence in Rank or Time, 

with Doctrine of Notice. 
Doctrine of advantage imparted by Legi 

in addition to Equitable, Estate. 
Doctrine of " Tacking." 
Right, in certain cases, to Redeem from 

former incumbrances.] 
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Partnership. (XI.) 

1. General Description of this form of Contract. 

2. Acts by which the making of a Contract of Part- 
nership is evidenced. 

[Statutory Regulations for Formation of Joint 
Stock Companies and Railway Companies.] 

3. Rights of Partners against each other. 

[Claims of Shareholders under various circum- 
stances.] 

4. Rights of Third Persons against the Partnership, 
and against each Individual Partner during or after the 
Partnership. 

[Liability of Shareholders to Creditors.] 

Assurance. (XII.) 

1. General Description of this Class of Contracts 
according as the Object is Compensation in case of 
Death, Fire, Shipwreck, or of other Special Accident. 

2. Acts by which the making of a Contract of Assur- 
ance, according to its particular Nature, in view of its 
Object, is evidenced. 

3. Rights of the Insured. 

4. Rights of the Insurer. 

Negotiable Securities. (XIII.) 
1. General Description of the various sorts of Con- 
tracts creating Negotiable Securities. 
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[Promissory Notes. Bills of Exchange. Cheques. 
Bills of Lading endorsed.] 
2. Acts by which the making of the various sorts of 
Contracts severally is evidenced. 

[Capacity of Makers and Endorsers; (as of 
Agents, Partners, Infants, Lunatics, Mar- 
ried Women, Felons, Corporations, Fo- 
reigners.) 
Forms of Promissory Notes, Bills of Ex- 
change, Bills of Lading, and the rest. 
The Stamp. 
The "Consideration," (as a Condition of 

Validity of the Act.) 
Alterations in Bills and Notes. 
Sets, Parts, and Copies of a Bill. 
Transfer of Bills and Notes. 
Special Agreements Controlling operation 

of Bills and Notes. 
Ambiguous and Irregular Instruments.] 
3. Rights of Maker, Drawer, and Endorser as 
against (1.) Payee, and (2.) Acceptor. 

[Due Presentment for Acceptance. (For- 
malities regulating.) • 
Due Presentment for Payment. 
Payment by Acceptor. 
Protest, Noting, (where necessary,) and 
Notice of Dishonour. 
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4. Rights of Payee and Endorsee as against Maker, 
Drawer, or Acceptor. 

[Payment by Acceptor, Drawer, or Maker.] 

5. Rights of Acceptor. 

[Due Presentment for Acceptance.] 

As to effect of Bankruptcy on Situation of 
Parties, see Bankruptcy, ante, and 
in LA WS OF PROCEDURE. 

As to Finding or Detaining a Bill or Note, 
see LAWS OF CIVIL IN- 
JURIES. 

As to Stolen Note, see CRIMINAL 
LAW. 

As to Set-off, and Mutual Credit, see 
LA WS OF PROCEDURE, 



B. MODES OF PROTECTING RIGHTS UNDER 
A CONTRACT. 

I. Action for Damages and Suit for Specific 

PERFORMANCE. 

[See LAWS OF CIVIL INJURIES and 
LA WS OF PROCEDURE.] 

II. Bankruptcy. 

III. Lien and Stoppage in Transitu. 

[See LA WS OF PROCEDURE.] 
1 . Description of each severally. 
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2. Acts by which the several Rights ore en- 

forced. 

3. Rights of Persons arising on the exercise of 

these Rights severally. 

4. Rights of Third Persons as affected by the 

exercise of these Rights (as on Sales). 

LAWS AFFECTING SPECIAL 
CLASSES OF PEESONS. 

A. HUSBAND AND WIFE. 

B. PARENT AND CHILD. 

C. GUARDIAN AND WARD. 

D. TRUSTEES, EXECUTORS, AND ADMINIS- 

TRATORS. 

E. BARRISTERS, SOLICITORS, ATTORNEYS, 

AND NOTARIES. 
R CERTAIN CLASSES OF CORPORATE 
BODIES, AS 

(A.) The National Church. 
(B.) Municipal Corporations. 
(C.) Endowed Schools. 
(D.) Public Charities under the control of 
the Charity Commissioners. 

A. HUSBAND AND WIFE. 

I. Description op the Legal Relationship. 

II. Acts by which the Legal Relationship is 
Constituted. 



H 
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1. Fulfilment of certain Conditions Precedent, as 

(1.) Domicile, Health, and Age, of the 
Parties. (Foreign and Colonial 
Marriages.) 

(2.) Consent, in certain cases, of Parents 
or Guardians. 

2. Observance of proper Formalities, as 

(1.) Religious Ceremony of the Church 
of England ; hy Banns, Common 
License, or Special License; or 
(2.) Religious Ceremony in Registered 
Building, on Certificate or License 
of Superintendent Registrar; or 
(3.) Civil Ceremony in Office of Superin- 
tendent Registrar. 
[For Regulations as to Registration, see Rights and 
Duties op Ministers op thb National CHCRcn 
(LA WS AFFECTING SPECIAL CLASSES OF 
PERSONS), and Rights and Duties of other Subordi- 
nate Officers of the Executive {LA WS DIRECTLY 
RELATING TO THE CONSTITUTION AND 
ADMINISTRATION OF THE STATE). 

III. Rights op Husband and Wife as against 

EACH OTUEIt, 

1. As to the person of each other. 

2. As to Ownership, (In Life, and on Death or 

Separation). 
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(1.) At Common-law, and by recent Statute. 
(2.) In Equity. 

(Wife's Separate Estate on a Settle- 
ment. Equity to a Settlement.) 
3. As to Control and Guardianship of Children 
at different Ages. 

{Custody of Infants Act. 2 & 3 Vict, 
ch. 54.) 

IV. Rights op Husband and Wipe as against 
Third Persons. 

1 . As to the person of each other. 

2. As to Claims of Creditors on a Settle- 

ment. 

V. Acts by which the Legal Relationship is 
Qualified or Terminated. 

1. Deed of Separation (Nature and Legal effect 

of; as to person, Ownership, and Children). 

2. Decree of Divorce Court, taking the form of 

(1.) Judicial Separation. 
(2.) Divorce. 

VI. Penalties for Breach of Duties imposed by 
Law of Husband and Wife. 

[Incest. Adultery. Bigamy. Fraudulent Eva- 
sion of Marriage Laws. Offences against 
Registration {see CRIMINAL LAW, 
and LA WS OF PROCEDURE)] 
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B. PARENT AND CHILD. 

I. Rights of Father or Mother and Children 

AGAINST EACH OTHER. 

[Obedience and Custody. 
Maintenance and Education. 

{Vaccination and Elementary Education Acts.) 
Religious training of Child, one Parent being 

Deceased. 
Illegitimate Children.] 

II. Rights of Parents as against Third Persons. 

(As for Loss "of Services, Abduction, Injuries 
through Carelessness of Railway Com- 
panies.) 

C. GUARDIAN AND WARD. 

I. Description of Relationship in respect of 
(1.) Infancy, and (2) Lunacy. 

II. Acts by which the Relationship (in (1.) and 
(2.) severally) is constituted. 

1. The Will of a deceased Parent. 

2. Deeree of Court of Chancery. 

III. Rights of Guardian and Ward as against 
each other. 

1. As to Custody, Maintenance, and Education. 

2. As to Treatment of Property of Wards ; and 

Rendering Accounts* aud Giving Releases. 
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IV. Rights op Guardians and Third Persons 

AGAINST EACH OTHER. 

[Abduction and other Injuries by Third Persons 
to Ward.] 

V. Mopes of Enforcing the Performance of 
Duties of Guardians. 

1. Special Jurisdiction of Court of Chancery. 

2. Civil Compensation ; as for Railway Injuries. 

3. Criminal Reponsibility ; as for Abduction. 

(See LA WS OF CIVIL INJURIES. 
CRIMINAL LAW. LAWS OF PRO- 
CEDURE). 



D. TRUSTEES, EXECUTORS, AND ADMINIS- 
TRATORS. 

I. General Description of these several Classes 
of Persons. 

(See General Description of a Trust, under head 
LA WS OF OWNERSHIP.) 

II. Acts by which a Trust is created. (Actual, 
Implied, or Constructive.) 

1 . By Settlement. ) 

2. By Will. J (Actual Trusts.) 

3. By Surrounding Acts giving Rise to Legal 

Presumption. (Implied and Constructive.) 

4. Arbitrary Interposition of (1.) Court of 
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Chancery, naming and substituting Trus- 
tees ; or of (2.) Court of Probate, appoint- 
ing Administrators. 

III. Rights op Cestui que Trust as against 
Trustee, as to 

1. Dealing with and exercising Rights of Owner- 

ship. 

2. Making and Performing Contracts. 
S. Bringing and Defending Actions. 
4. Rendering Accounts. 

IV. Rights of Trustee against Cestui qm- Trust, 
as to 

1. Security and I udeiuniti cation during Dis- 

charge of Duties. 

2. Release and Indemnification on Termination 

of Trust. 

V. Rights of Third Persons against Trustees, 
Executors, and Administrators. 

1. Heirs at Law. 

2. Legatees. 

3. Creditors. 

VI. Modes op Enforcing Performance of Duties 
op Trustees, Executors, and Administrators. 

1. Special Jurisdiction of Courts of Chancery 

and of Prohate. 

2. Processes of the Criminal Law («ec CRI- 

MINAL LAW). 
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E. BARRISTERS, SOLICITORS, ATTORNEYS, 

AND NOTARIES. 

I. General Description op each of these several 
Classes op Persons. 

II. Acts bt which the several Classes are Con- 
stituted; as 

1. Call by the Judges through the medium of 

the Inns of Court. 

2. Admission by Courts of Law and of Equity. 

III. Rights op the several Classes, as to : 

1. Representing Litigants in Courts of Justice. 

2. Performing Solemn or Formal Acts out of 

Court (as Pleading, Conveyancing, Receiv- 
ing Protests). 

3. Advising Clients, generally. 

4. Rights of Lien in certain cases. 

IV. Rights op Persons generally as against 
Barristers, Solicitors, Attorneys, and Notaries, 

as TO : 

1. Diligence. 

2. Good Faith (Doctrine of Constructive Fraud). 

V. Modes op Enforcing Performance op Duties 
by Barristers, Solicitors, Attorneys, and Nota- 
ries. 

1. Special Jurisdiction of Courts of Common 
Law and of Equity. 
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2. Civil Compensation for Losses through Negli- 

gence ; or Detention of Documents. {See 
LAWS OF CIVIL INJURIES.) 

3. Criminal Besponsibility. {See CRIMINAL 

LAW.) 



F. CERTAIN CLASSES OF CORPORATE 
BODIES ; AS, 

(A.) The National Church. 
(B.) Municipal Corporations. 
(C) Endowed Schools. 
(D.) Public Charities. 
As to each Class in succession : 

I. General Description op its Nature, Objects, 
and Composition. 

II. Enumeration seriatim op its Officers. 

III. For each Officer in Succession. 

1. Acts by which he is Appointed, with all 

necessary Formalities attending the Acts, 
Judicial and non-Judicial. 

2. Rights of the Officer as to Remuneration, Secu- 

rity, and Indemnification. 

3. Duties of the Officer. 

4. Acts or Events upon which the Functions of 

the Officer terminate, or are suspended, or 
are qualified. 
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IV. Acts by which the Corporate Body, as a 
Whole, expresses its Will. 

1. Speech, Writing, or Deed, formally uttered, 

published, or executed. 

2. Acts of a Person or Persons generally or spe- 

cially representing it as its Agent. 

V. Rights of the Corporate Body, as to 

1. Ownership. 

2. Contract. 

S. Conduct of Judicial Processes. 

VI. Duties op the Corporate Body, as to 

1. Performing its Specific Functions. 

2. Due exercise of Rights of Ownership, of 

Contract, and of Action, or of Defending 
Actions. 

VII. Modes of Enforcing Performance of Duties 
of Corporate Bodies and of their several Of- 
ficers. 

1. Special Jurisdiction of Court of Chancery. 

2. Special Jurisdiction of Ecclesiastical Courts. 

{See LA WS OF PROCEDURE) 

3. Civil Compensation. {See LAWS OF 

CIVIL INJURIES.) 

4. Processes of Criminal Law. {See CRI- 

MINAL LA W.) 
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LAWS OF CIVIL INJTJBIES. 
Distribution of Civil Injuries into 

A. VIOLATIONS OF EIGHTS NOT ARISING 
FROM CONTRACT (TORT). 

B. VIOLATION OF RIGHTS ARISING FROM 
CONTRACT. 

A. VIOLATION OF RIGHTS NOT ARISING 
FROM CONTRACT (TORT). 

I. Violation of Rights of Personal Security. 

[Description of Civil Injuries to the person, 
known as "Trespass," "Assault," "Bat- 
tery," "False Imprisonment."] 

II. Violations of Rigbts to Conditions op 
Health. 

[Description of Civil Injuries known as "Nui- 
sances."] 

III. Violations op Rights to Reputation. 
[Description of "Slander," "Libel," "Malicious 

Arrest" and "Malicious Prosecution."] 

IV. Violations of Rights of Ownership. 
[Description of " Trespass " to Property : " De- 
tinue :" " Conversion : " " Nuisance " by 
way of Obstruction or otherwise by way of 
Detriment to Enjoyment of Right of Owner- 
ship: "Waste:" " Slauder of Title."] 
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V. Violations op Rights op Special Classes of 
Persons. 

[Description of Civil Injuries known as : 
(1.) Adultery, Abduction, and Seduction. 
(2.) Actual and Constructive Fraud committed 
against Cestui que Trusts and Clients. 
(2.) Misbehaviour by the Officers of Corporate 
Bodies or by Third Persons causing 
loss to members of those Bodies either 
individually or collectively.] 

VI. Violations op certain Peculiar Rights of 

THE NATURE OP MONOPOLIES, CONCEDED TO CERTAIN 
PER80N8. 

[Description of "Piracy of Copyright/' "In- 
fringement of Patent," " Assuming an- 
other's name or Title of Nobility."] 

B. VIOLATION OF RIGHTS ARISING FROM 
CONTRACT. (See LA WS OF CONTRACT.) 

LAWS OF CRIMES. 

A. DEFINITION OF THE TERM CRIME. 

B. DISTRIBUTION OF CRIMES. 

C. GROUNDS OF EXCULPATION. 

D. ENUMERATION, AND RULES FOR THE 

APPLICATION OF, PUNISHMENTS. 

E. DESCRIPTION OF THE VARIOUS CLASSES 

OF CRIMES AND PUNISHMENTS. 
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A. DEFINITION OF THE TERM CRIME. 

B. DISTRIBUTION OF CRIMES. 

I. According to their Legal Consequences. 
[" Treasons," " Felonies," and " Mis- 
demeanors."] 
II. According as they aee Consummate or 
Inchoate. 
[Crimes and Attempts to Commit Crimes,] 
III. According as the Person Committing 
them is a "Principal" or an "Ac- 
cessort." 

C GROUNDS OF EXCULPATION. 

An Act otherwise Criminal is held to be not so, 
I. Where the Intention is Innocent. 

1. Ignorance or Error, (as in case of In- 

fancy, and in some cases of Extreme 
Youth, of Insanity and of Drunken- 
ness). 

2. Physical Restraint or Constraint, (in- 

cluding Disease, Insanity, and cer- 
tain coses of Drunkenness). 

3. Strong and sudden Moral Pressure or 

Physical Alarm producing Moral 
Pressure, (Crimes of a Married Wo- 
man or other dependent person). 
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4. Self-defence. 

5. Legal Duty, real or supposed. 

II. Where the Person Accused enjoys 
special personal exemptions (as 
Foreign Sovereigns and Ambassa- 
dors). 

D. ENUMERATION, AND RULES FOR THE 

APPLICATION, OF PUNISHMENTS. 

I. General Enumeration op Modes op Punish- 
ment. 

II. General Rules por the Application of the 
several Modes as controlling or defining the 
Discretion of the Judge. 

[Repeated Convictions, Concurrent Crimes.] 

III. Grounds of Remission of Punishment, as 
by Public Pardon, general or special. 

E. DESCRIPTION OF THE VARIOUS CLASSES 

OF CRIMES AND PUNISHMENTS. 

I. Acts directly menacing the Constitution and 
Administration of the State. 

1. Treason, Constructive Treason, Misprision of 

Treason, Treason - Felony, Sedition, and 
Seditious Libels. 

2. Offences against Public Justice. (Perjury, 
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Subornation of "Witnesses, and Assaults 
upon Officers administering Justice.) 
3. Offences against the Coin and the Revenue. 

II. Acts directlt injuring the whole Commu- 
nity, THOUGH MORE IMMEDIATELT AFFECTING SOME 
DETERMINATE PORTION OF ITS MEMBERS. 

[Piracy 
Blasphemy 
Indecent Libels 
Suicide 

Public Nuisances 
Adulteration 

Fabrication or use of False Weights and Mea- 
sures.] 

III. Acts directly violating the Rights of 
Private Personb in respect of Personal Security, 
Conditions of Health, Reputation, Ownership, 
and Contract. 

[Murder, Manslaughter. 

Kidnapping. Rape, 

Criminal Assaults. Injuries to Unborn Chil- 
dren. 
Burglary. Malicious Injuries to Pro- 

perly. 
Robbery. Theft. 

Extortion. Forgery. 

Fraudulent Bank- Offences relating to Trade 
ruptcy. or Property Marks.] 
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IV*. Acts directly violating Rights op Special 

CLA88E8 OP PER80N8. 

1. Bigamy, Incest, Fraudulent evasions of Mar- 

riage and Registration Laws. 

2. Offences by or against Trustees, Executors, 

Guardians, and Solicitors, in respect of 
their several peculiar Functions. 

[Suppression or Mutilation of Wills or 
other Documents.] 



LAWS OF PEOCEDUEE. 

A. ENUMERATION OF COURTS OF JUSTICE. 

B. FOR EACH COURT IN SUCCESSION, ENU- 
MERATION OF ITS OFFICERS, JUDICIAL AND 
EXECUTIVE, WITH MODE OF APPOINTMENT. 

C. FOR EACH OFFICER IN SUCCESSION, 
DESCRIPTION OF HIS RIGHTS AND DUTIES. 

D. LAWS OF EVIDENCE. 

E. MODE OF COMPUTING DAMAGES, AS- 
SIGNING PUNISHMENT, AND ASSESSING 
COSTS. 

F. LIMITATION OF ACTIONS. 

G. EXECUTION. 
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A. ENUMERATION OF COURTS OF JUSTICE. 



General Courts. 



Local Courts. 



I. Inferior Courtb of Justice, as : 

' Courts of Petty Sessions. 

Police and Stipendiary Magistrates' 
Courts. 

Courts of Quarter Sessions (County 
and Borough). 
k County Courts. 
' Sheriffs' Com't and Mayor's Court. 

Courts of Counties Palatine. 

Forest Courts 

Stannary Courts. 
^University Courts. 

I Courts Baron. 
Bishops Courts. 
n i air a i 
Lourts Martial. 

II. Superior Courts of Justice. 

1. Courts of Original Jurisdiction: 

Courts of Chancery, (Lord Cliancello7 - ',t, 
Vice-Chancdiars , Master of the Bolls.) 

Courts of Queen's Bench, Common Pleus, 
and Exchequer. 

Court of Probate and Divorce. 

Court of Admiralty. 

2. Appeal: 

Appeal Courts of Chancery. 



178 AN ENGLISII CODE. 

Court of Exchequer Chamber. 

Court of Criminal Appeal. 

Court of Arches. 

Judicial Committee of Privy Council. 

House of Lords. 

B. FOR EACH COURT IN SUCCESSION, ENU- 
MERATION OF ITS OFFICERS, JUDICIAL 
AND EXECUTIVE, WITH MODE OF AP- 
POINTMENT. 



C. FOR EACH OFFICER IN SUCCESSION, 
DESCRIPTION OF HIS RIGHTS AND 
DUTIES. 

I. Rights to 

1. Remuneration. 

2. Security and Indemnification. 

3. Compliance with Regulations made within 

the limits of his Discretion for Preservation 
of Order in Court or for the Observance of 
the due Solemnity of the Proceedings. 

II. Duties, as to : 

1. Insisting on Compliance with Legal Formali- 
ties on the part of Litigants; Counsel; 
Witnesses ; Jurymen ; and other officers of 
the Court under his Control. 
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[Description of Formalities appropriate 
to each kind of Action and Suit, 
including topics of Making a Claim; 

Issuing a Summons; Pleading ; 
Appearance j Functions of Grand 
Jury, and Common Jury; Parties 
to Actions ; Conduct of Suit, by 
Litigants in Person, or by Repre- 
sentative. Rights of Beginning j 
Cross-examining ; and Replying. 
Admission of Evidence, (see post)]. 
2. Performing certain Extraordinary Functions ; 
as 

(1.) Granting Writ of Habeas Corpus. 
(2.) Issuing a Writ of Mandamus or 

of Certiorari. 
(3.) Granting a Criminal Information. 
(4.) Issuing Warrant for the purpose 

of Extradition. 
(5.) Granting an Injunction. 



D. LAWS OF EVIDENCE. 

I. Witnesses: their Competency, the Modes of Com- 
pelling their Attendance. Oaths and Affirmations. 

II. Matters Judicially noticed without Proof. 

III. Rules as to Burden of Proof. 
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IV. Roles as to Best and Secondary Evidence. 

V. Evidence requiring more than one Witness. 

VI. Evidence requiring Writing. 

VII. Evidence totally excluded; (Hearsay.) 

VIII. Penalties for giving False Evidence. (See 
CRIMINAL LA W.) 

E. MODE OF COMPUTING DAMAGES, ASSIGN- 
ING PUNISHMENT, AND ASSESSING COSTS. 

[Principles upon which Compensation is adjusted 
in Cases of Civil Injury. 

Regulations as to Costs, whether Fixed or Dis- 
cretionary. 

For Punishment, see CRIMINAL LA W.] 



F. LIMITATION OF ACTIONS. 

[Embodiment of Statutes regulating.] 

G. EXECUTION. 

[Various Modes of. 

Duties of Judge with reference to According 
or Delaying. (See LA WS DIRECTLY 
RELATING TO THE CONSTITU- 
TION AND ADMINISTRA TION OF 
THE STATE: SHERIFF.)] 
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VIII. The modern Study op Roman Law in 
England, as affecting the Question of Codi- 
fication. 

There is probably no spectacle which could have been 
more perplexing, or perhaps distressing, to many of the 
most brilliant luminaries of the English Common-Law, 
in the Past, than the vigorous efforts which are now 
conspicuous on every side for the revival of the Study 
of Roman Law in England. It is scarcely possible to 
exhaust the subject of the Codification of English Law, 
or to predict its consequences, without taking a full and 
accurate measure of the meaning of this phenomenon. 
There are a multitude of causes which have conspired 
to bring it about ; and it cannot safely be attributed to 
any one or two of them alone. 

Certainly the phenomenon of the revived interest in 
Roman Law, though it may be indirectly attributed to 
the wave of impulse given to Juridical inquiry by 
Bentham, can in no wise be imputed to his direct influ- 
ence. It is well known that he was almost as antipathetic 
to Roman Law as the most bigoted and stolid devotee 
of the English Common-Law in his day. The irrita- 
bility and impatience with which he encountered, in the 
course of his comprehensive sweep of the whole field of 
Legal expressions and Classification, the occurrence of a 
Roman Law-term, or of a division favoured by the great 
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Roman Jurists, affords an instructive monument of the 
seemingly natural gap between the English Lawyer and the 
student of Roman Law. Nothing but a few specimens 
of the critical method in use by Bentham, when alluding 
to Roman Law, can exhibit the real condition of his 
mind in this respect. Passages for illustration might 
be selected from almost any part of fientham's Works. 
But a few taken from his " View of a Complete Body of 
Laws " will suffice for the present purpose. Speaking 
of current modes of distributing Things, (Ch. 9) he says, 
" The Roman Lawyers who talk so much about Things 
" have never arrived at clear ideas upon this subject 
" . . . . Here there are distinctions in Form. But 
" there is a great show, and little accomplished." 
Again (Ch. 14) speaking of the expression, " Rights of 
Things," he says justly enough, " It is proper to say 
" rights over Things. The change appears very slight : 
it, however, overthrows this nomenclature, this divi- 
sion of rights, all this pretended arrangement of the 
Romanists — since adopted by Blackstone, and accord- 
ing to which he has so badly classed the objects of the 

" Law This unfortunate double signification 

" has thrown the Romanists into a perpetual confusion." 
Lower down in the same chapter is the following 
passage: "(The Romanists) have ill understood legal 
" organisation ; they have fallen into strange mistakes 
" respecting the manner in which the functions of this 
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" vast matter are performed. These errors have been 
" anything but matters of indifference. I should never 
" have done if I were to cite all the false reasonings 
" resting upon these false ideas." At the close of the 
fifteenth Chapter, speaking of the classification of Con- 
tracts, he says, " The Romanists have not even suspected 
" the characters of a good nomenclature. . . . With a 
" nomenclature which at every step confounds things 
" which it is most necessary to distinguish, how is it 
" possible to be understood ? With the Roman nomen- 
" clature, the noblest minds have not been able to escape 
" from chaos. ... I have no wish to enter into infinite 
" details to show what has been among Lawyers both 
" the classification of Titles and the principles on which 
" they have been founded. The Romanists, Cocceiius, 
" Blackstone, only present us with the image of chaos. 
" Those who do not know how much nonsense is found 
" in the books of Lawyers, must often imagine that I 
" insist too much on these clear and common things." 
Lastly, at the close of the sixteenth Chapter, Bentham 
writes, " I am not now about to enter here into a critical 
" examination of the Roman Contracts : it would 
" be a work of deadly ennui. If we were to imagine 
" all possible defects — in their division, in their nomen- 
" clature, — it would be difficult to exaggerate them. 
" The idea of reciprocal promises, of mutual dispositions^ 
" so familiar to all the world, finds itself so obscured in 
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( this mischievous and absurd system of Jurisprudence, 
' that the Lawyers, who have not ceased to explain it, 
' always feel the necessity of new explanations. In 
* vain they heap volumes upon volumes ; light never 
' breaks in upon chaos. Everything here must be done 
' over again -. a language which pretends to be learned 
' has to be forgotten — a simple and familiar language 
' to be taught ; and those who know nothing possess 
' more than half an advantage over those who have to 
' forget what the Lawyers call among themselves by the 
name of Science." 
The above somewhat copious extracts have not been 
mode solely for the purpose of tracing the history of the 
recent movement in favour of the Study of Roman Law; 
though, of course, in view of Bentham's lasting and 
enormous influence in most other respects, they must be 
taken as indicating a sort of negative starting-point of 
that movement. In a word, the keynote of the revolu- 
tion effected by Bentham was a critical and Logical, but 
not an Historical, Development. The two methods 
exhibited themselves in his case as contrasted in the 
most violently antithetical attitudes. But the language 
of Bentham, as above quoted, is directly applicable to 
the immediate question of the possibility of codifying 
English Law. In all other countries, up to Bentham's 
time, the only notion of Codification was drawn from 
the precedent supplied by Justinian. In Bentham's 
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time, and indeed since that time up to very lately, the 
prevalent notion of Codification in England has been 
partly drawn from the Roman precedents and partly 
from the close imitations of them represented by Con- 
tinental Codes. It is of the highest degree of import- 
ance to dissociate the question of Codification of English 
Law from the idea of servilely following the terms, 
divisions, or institutions of Roman Law. There are, 
no doubt, opposite dangers to be kept clear of, in the 
direction, on the one hand, of repudiating all Ancient 
antecedents and Foreign aids, and, on the other hand, 
of lazily succumbing to them. The example of Bentham 
is valuable for the purpose of affording a bulwark 
against both classes of dangers. His voluminous 
Writings had no purpose more distinct nor more recur- 
rent than that of the Codification of English Law. His 
belief in the possibility of achieving this task by a 
process of pure Logical analysis, and unprecedented 
originality of Distribution, was unbounded. His con- 
tempt, and somewhat irreverent dislike, for what was 
antiquarian without being accurate bordered upon ex- 
travagance. The general lessons to be learnt from his 
position amount to this; that Codification does not 
mean the copy of any Roman or Continental precedent, 
though to attempt Codification of English Law, while 
ignoring or loudly decrying the most celebrated prece- 
dents applied elsewhere, can achieve no more useful 
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result than that of exposing the vanity, if not the 
ignorance, of the Codifier. 

The next two streams of influence, partly concurrent 
and partly independent, which have promoted the study 
of Roman Law in England, have been supplied by 
Mr. Austin and Sir Henry Maine. Mr. Austin occu- 
pied the peculiar and very favourable position of repro- 
ducing large portions of what was most characteristic 
in the Works of Bentham, while, at the same time, 
professing himself, on every occasion, at once a loyal 
admirer of the Roman models and a sympathetic stu- 
dent of the German School of Jurists. The difference 
of the situation of Austin from that of Bentham, — 
a difference which has been replete with consequences 
to Legal study in England, — will be, to some extent, 
appreciated from the mere transcript from Austin's 
writings of such passages as the following. "This 
needless distinction between real and personal pro- 
perty, which is nearly the largest of the distinctions 
that the Law of England contains, is one prolific source 
" of the unrivalled intricacy of the System, and of its 
" matchless confusion and obscurity. To the absence of 
" this distinction (a cause of complexness, disorder, and 
" darkness, which naught but the extirpation of the 
distinction can thoroughly cure), the greater compact- 
ness of the Roman system with its greater symmetry 
" and clearness are mainly imputable. There is not, 
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" indeed, in the Roman Jurisprudence the brevity and 
" harmony of parts, with the consequent lucidity and 
" certainty, which are essential to a system of Law that 
" were worthy of the prostituted name : a system of 
" Law that were truly a guide of conduct, and not a 
" snare in the way of the parties bound to observe its 
" provisions. But, this notwithstanding, the Roman 
" Law (mainly through the absence of the distinction 
" between real and personal property) is greatly and 
" palpably superior, considered as a system or whole, to 
" the Law of England. Turning from the study of the 
" English, to the study of the Roman, Law, you escape 
" from the empire of chaos and darkness, to a world 
" which seems by comparison the region of order and 
" light." {Outline of Course of Lectures.) Another 
extract, taken from an Essay by Mr. Austin on the 
Study of Jurisprudence, is even more striking and 
apposite. " In consequence of this mastery of principles, 
" of their perfect consistency (eleganlia), and of the 
" clearness of the method m which they are arranged, 
" there is no positive system of Law which it is so easy 
" to seize as a whole. The smallness of its volume 
" tends to the same eud. The principles themselves, 
" many of them being derived from barbarous Ages, 
" are, indeed, ill fitted to the ends of Law ; and the 
" conclusions at which they arrive, being logical conse- 
" quences of their imperfect principles, necessarily 
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" partake of the same defect. A subordinate merit of 
the Roman Lawyers is their style, always simple and 
clear, commonly brief and nervous, and entirely free 
" from nitor. Its merits are appropriate and in perfect 
taste. It bears the same relation to that of Blackstone 
and Gravina, which a Grecian statue bears to a 
" milliner's doll in the finery of the season. I by no 
" means mean to put the study of the Roman Law on a 
" level, in point of importance, with that of the Aristo- 
" telic Logic (for the Roman Law is not necessary) ; but, 
u in the respect now under consideration, it bears the 
" same relation to Law and Morals which the School 
" Logic bears to Philosophy/' 

It will be seen from the above passages that Mr. 
Austin's eulogy of Roman Law as a whole was by no 
means indiscriminate. He inherited all the critical 
sagacity of his master, Bentham, while employing it in 
a more delicately balanced way. For Austin Roman 
Law was but a means to an end, — or rather one of many 
imperfect means to an end. This end was not the study 
of any given particular System of Law, but the con- 
struction of an abstract skeleton Scheme, based on 
inviolable principles, Logical and Ethical, to which every 
particular System of Law must necessarily adapt itself* 
In following out this task Mr. Austin readily welcomed 
the labours of that great German School, led by 
Savigny and Thibaut, which was engaged in rebuilding 
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the relics of the Roman Law still subsisting in Germany 
on foundations Historically and Philosophically true. 
The fineness of Mr. Austin's intellectual temperament 
qualified and disposed him for appreciating erudite 
disquisitions of an order generally, and perhaps per- 
manently, distasteful to the common English mind. 
But he went no further in this direction than is im- 
plied in the bare fact of such appreciation. Whether 
it was due to the cogent influence of Bentham, or to 
the ineradicable taint of Mr. Austin's English character, 
or to some personal idiosyncrasy, he seems almost to 
have as much detested what he called the " philosophical 
jargon " which the German Juridical School borrowed 
from Kant and his followers, as he respected and 
followed their criticisms on Roman Law. It is fortunate, 
perhaps, for England, that the first English Jurist who 
commended the study of Roman Law, and introduced a 
familiarity with German Juridical literature, should have 
been independent and original enough to encourage both 
branches of study, without losing his own position as a 
purely scientific Jurist in an uncritical admiration of one 
or the other. 

It is difficult, in tracing the more recent history of the 
Study of Roman Law in England, to distinguish between 
what is due to the influence exercised by the Works of 
Mr. Austin and that exercised by the Works of Sir 
Henry Maine. The first most notable landmark is un- 
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doubtedly the Essay of Sir Henry Maine, contributed 
to the "Cambridge Essays" for 1856, on "Roman 
Law and Legal Education/' The next epoch is that of 
the republication, in 1861, of Mr. Austin's Lectures on 
" The Province of Jurisprudence Determined." Before 
the appearance of the remainder of Mr. Austin's Lee* 
tures, in 1863, Sir Henry Maine published his remark- 
able Work on "Ancient Law." It was a notable 
coincidence, and one indicating the unity of the stream 
through which the study of Roman Law was flowing, 
that some of the most important and characteristic topics 
of Roman Law were, in respect of their bearing on General 
Jurisprudence, explained by the two writers in almost 
identical language, though independently of each other. 
It is probable that Sir Henry Maine's Cambridge 
Essay, followed by his Work on Ancient Law, have 
more directly told upon the study of Roman Law than 
the more implicit advocacy of that study conveyed in 
the less popular Works of Mr. Austin. It is of some 
moment to notice this, because, in spite of all the 
formal similarity or even Logical identity of the points 
of view selected by the two Jurists, the nature of the 
impulse given by the one is clearly distinguishable 
from that given by the other. Mr. Austin, indeed, 
did not underrate the value of a clear apprehension of 
the historical meaning of Terms and of Institutions, 
nor does Sir H. Maine seem to think lightly of the 
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value of exact Logical Terminology and Classification. 
But, whether it be due to accident, to education, or 
to temperament, the influence of Sir H. Maine has 
undoubtedly tended to revive the study of Roman Law 
rather as a topic of historical investigation than as an 
instrument or organon of Legal Dialectics. This ten- 
dency has become confirmed and widened by a number 
of other concurrent causes. Among these is the fresh 
impetus recently given to historical studies, especially at 
the Universities, and the increased interest (due to the 
increasingly familiar processes of Physical Science) every 
day attaching to such comparative methods of inquiry as 
seem likely to turn to account the habits of ancient and 
primitive nations for the solution of the modern problems 
of an advanced community. 

So far as this tendency is originated and guided by 
minds like that of Sir H. Maine himself, it is likely to 
operate in a direction wholly beneficial. It will curb hasty 
generalisations, and stay the evils peculiarly incident to a 
new study, such as a preference for showy and superficial 
attainments to an erudite mastery of the whole subject 
in its fullest extent. But in other hands than those of 
men possessed of a capacity resembling that of Sir H. 
Maine, there is a serious and already apparent danger lest 
the study of Roman Law become nothing more than a 
field for a display of Classical attainments or of historical 
ingenuity. Should this be so, not only will the true value 
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of Roman Law, as a means to a directly juridical end, be 
gradually lost sight of, but an unthinking reverence for 
the substance of Roman Law and for its methods of ter- 
minology and classification come widely to infect the 
Legal mind of the Country. Sir H. Maine himself has 
pointed out the peculiarly favourable position occupied 
by Englishmen, as contrasted with other Europeans, for 
the study of Roman Law. Imbued, as Englishmen may 
be expected to be, with the very different principles of 
English Law, they are, as perforce, compelled to study 
Roman Law in a spirit of Comparative Science. They 
can look at it from the outside, and all round, in a way 
that neither a German, nor a Frenchman, nor an Italian 
can, to whom the Rules of Roman Law are most fre- 
quently nothing more than insensible modifications of 
the Rules and Practices by which they have been sur- 
rounded all their life. It is not likely that the study of 
Roman Law in this country will ever become so absorb- 
ing and universal as to deprive English Lawyers of the 
singular advantages offered them by their own accidental 
situation. In respect, however, of the question of the 
immediate Codification of the English Law, the method 
and habit of mind with which Roman Law (now defin- 
itely adopted as an essential study for English Lawyers) 
is approached are matters of the gravest concern. The 
parallel of the systematic Works of Justinian and of the 
European Codes are in themselves so palpable and seduc- 
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tive that it may well be anticipated that a Study of 
Roman Law in this country, of a sort to generate his- 
torical reverence for its Substance, rather than a critical 
estimate of the value of its Form and of its Logical 
spirit, may influence the formation of the Code to a 
degree highly detrimental. Of course in making this 
statement it is assumed that the Code professes to 
rest on some basis of theoretical classification, and is 
not, — as has been recommended in some quarters, — a 
mere orderly reproduction of the accidental distri- 
bution of topics at present in use among text-writers 
on English Law. 

While suggesting the above cautions, in view of the 
probable influence of the study of Roman Law on the pre - 
paration of the Code, it is not to be denied that the difficulty 
of determining the only salutary mode of conducting the 
study is very considerable. It is quite impossible to study 
the Form of Roman Law without mastering much of its 
Substance ; and it is equally impossible to understand its 
Substance at one period without tracing the gradual deve- 
lopment of that Substance through a succession of periods. 
Again, it is scarcely possible to have a real grasp even 
of the central principles of Roman Law without having 
a thorough and comparative knowledge both of the Com- 
mentaries of Gaius and of the Institutes of Justinian. 
And yet the most precious parts of the Commentaries of 
Gaius are purely historical and antiquarian. But even a 
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competent knowledge of these two Works alone will do 
little for the purpose of imparting the characteristic 
advantage of a study of Roman Law. They contain 
little more than a large bundle of Rules of the vaguest 
and most abstract description, having, as seems to the 
student, only the most dreamy connection with the real 
wants and vicissitudes of human life, in any state of 
Society, past, present, or future. It is only by a study 
of the Digest, or of well- selected parts of it, that the 
student can attain to a knowledge of Roman Law as an 
actual living system. It is here, and nowhere else, 
(excepting, of course, the Code and the later Works by 
which the earlier ones were amended and supplemented) 
that the student may hope to imbibe, not the mere bare 
and often profitless Rules, but the actual spirit of the 
extraordinary line of Jurists who, in the best days of 
Roman Law, applied these Rules to the actual exigencies 
of daily life. In a former section, the estimate made by 
Savigny of those peculiar qualities of these Jurists, by 
which they were led never to lose sight of the true 
relations of the Universal and the Particular, has been 
already quoted. If English students are exhorted to a 
diligent study of portions of the Digest, and their success 
tested, not by mere acquisitions of historical lore, but by 
their familiarity with its methods, and by their ready 
power of manipulation of new facts and imagined situ- 
ations, the prospect of a generation of Lawyers singu- 
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larly fitted to make, to work, and to amend, an English 
Code, is indeed bright. But, even in this study of the 
Digest, constant discretion and self-restraint will be 
needed. Every Institution and almost every Rule of 
Roman Law underwent, at different epochs, and espe- 
cially during the reign of Justinian, so many fluctuations 
that the complete study of any single branch of Roman 
Law is almost endless. The most advisable course for 
English students to pursue by way of rendering them- 
selves best qualified for helping in the Codification of 
their own Law is (1.) to take the Institutes of Justinian 
as their central study and as denoting the epoch to w T hich 
all their study is to be directed : (2.) to use the Com- 
mentaries of Gaius chiefly by way of illustrating and 
explaining the historical facts only cursorily alluded to, 
or presupposed, by Justinian : (3.) to master completely 
some limited portion or portions of the Digest, not 
omitting a regard for the Code and for the further modi- 
fications introduced by the Novels. 

Hitherto the direct effects alone of the increased study 

of Roman Law on the Codification of English Law has 
been considered. The indirect effects, however, are 
likely to be equally important, and must be briefly an- 
ticipated. It is well known that the special charge 
against English Law has been that of isolation from all 
other European systems of Law. Not only has it stood 
alone in the peculiarity of its structure and the singu- 

o 2 
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larity of its Institutions, but the most eminent English 
Lawyers have seemed to pride themselves on their very 
ignorance of Continental systems, and on the aversion 
to the study of those systems which they had almost 
artificially cultivated in themselves. It has already been 
pointed out that one conspicuous danger to which modem 
Codification is exposed is a reckless imitation of Foreign 
Codes. But there is an equally real danger, in the op- 
posite direction, to be apprehended from a thoughtless 
contempt of all systems of Law not of English extrac- 
tion. To encounter this last danger, no method is so 
hopeful as the encouragement of the study of Roman 
Law. This study not only forces the person who en- 
gages in it to come into contact with universal Legal 
ideas, clothed in a dress different from the English one, 
but it enables him to apprehend, with a facility other- 
wise impossible, the Terms and the Methods of Classi- 
fication peculiar to strange Systems of Law. The 
English Lawyer, of all men, can least dispense with a 
knowledge of the only System of Law which instantly 
puts him en rapport with every Continental Code, with 
the Systems of Law prevalent in some of the most im- 
portant English Colonies, and with the customary lan- 
guage of International Law. If the construction of a 
Code both presupposes and favours habits of mind cos- 
mopolitan rather than national (in an exclusive sense), 
and scientific rather than hap-hazard, the study of 
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Roman Law is at present the only conceivable avenue 
to the formation of such habits. This part of the argu- 
ment cannot be better summed up than in the words 
of Mr. Austin (On the Study of Jurisprudence), "In 
some of the nations of modern Continental Europe (as 
for example in France), the actual system of Law is 
mainly of Roman descent ; and in others of the same 
nations (as for example in the States of Germany) the 
actual system of Law, though not descended from the 
Roman, has been closely assimilated to the Roman by 
large importations from it. Accordingly, in most of 
the nations of modern Continental Europe, much of 
the substance of the actual system, and much of the 
technical language in which it is clothed, is derived 
from the Roman Law, and without some knowledge 
of the Roman Law, the technical language is unin- 
telligible ; whilst the order or arrangement commonly 
given to the system imitates the exemplar of a scien- 
tific arrangement which is presented by the Institutes 
of Justinian. Even in our own country, a large por- 
tion of the Ecclesiastical Law and of Equity, and some 
(though a smaller) portion of the Common Law, is 
derived immediately from the Roman Law, or from the 
Roman through the Canon. Nor has the influence of 
the Roman Law been limited to the positive Law of 
the modern European nations. For the technical lan- 
guage of this all-reaching system has deeply tinctured 
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" the language of the International Law or Morality 
" which those nations affect to observe. By drawing, 
" then, largely for examples on the Roman or Civil Law, 
" an expositor of General Jurisprudence (whilst illus- 
" trating his appropriate subject) might present an 
" idea of a system which is a key to the International 
" Morality, the Diplomacy, and to much of the positive 
" Law of modern civilised Communities. It is much to 
"be regretted that the Study of the Roman Law is 
" neglected in this country, and that the real merits of 
" its founders and expositors are so little understood/' 
Mr. Austin, a little further on, cites the following fertile 
remarks of Falck in his "Juristical Encyclopedia:" 
" The permanent value of the Corpus Juris Civilis does 
" not lie in the decrees of the Emperors, but in the 
" remains of Juristical Literature which have been 
" preserved in the Pandects. Nor is it so much the 
" matter of these Juristical Writings, as the scientific 
" method employed by the authors in explicating the 
" notions and maxims with which they have to deal, that 
" has rendered them models to all succeeding Ages, and 
" pre-eminently fitted them to produce and to develope 
" those qualities of the mind which are requisite to form 
" a Jurist/' 
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IX. The modern study of Jurisprudence in Eng- 
land AS AFFECTING THE QUESTION OF CODIFICATION. 

{A portion of this Section was delivered by the Author as 
a Lecture introductory to his Course, at University 
College, for 1872-3.) 

There has probably never been a time or a Country, 
excepting the most primitive, in which some dim 
glimpses, at least, of what is now recognised as the 
Science of Jurisprudence have not been discerned. In 
the earliest efforts of the Roman Praetor to discover 
Legal principles (under the name of a Jus Gentium) to 
which both Roman citizens and the inhabitants of the 
neighbouring States could be fairly induced to refer and 
to conform their transactions, as well as in the latest 
refinements of the Imperial Jurists, — endeavouring to 
identify the ancient Jus Gentium with the Stoical Jus 
Natura, — an eager reaching after a true Science of 
Jurisprudence is equally unmistakeable. 

It is well known too, in the history of English Law, how 
prone Judges have been to disguise the imperfections of 
the existing Legal System and to ignore its obvious 
gaps and contradictions. The resources to which they 
have been addicted for effecting this amiable purpose 
have, in recent times, become matter rather of ridicule 
than of admiration, and the whole fund of irony at the 
command of Bentham, Austin, and their Parliamentary 
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supporters has been almost exhausted in bringing it 
into disrepute. There is no doubt that the large bulk 
of the English Common Law consisted of true tradi- 
tional principles, accurately remembered, and conscien- 
tiously handed down, by successive races of Judges. 
The natural desire, however, to give uniformity and 
consistency to a System owing much of its substance to 
a series of historical accidents, as well as a genuine 
desire to carry out the ends of moral Justice in par- 
ticular cases of hardship, led to a great expansion of 
such traditionary principles as really existed. The 
plausible or rhetorical expressions, by which Judges and 
eminent Text-book writers shrouded the real character of 
Ihe process, are known to every student of English Law. 
The capacious " bosom " of the Judges or of the Law ; 
the mystical " clouds " which enwrapped those heaven- 
sent Laws to the pure vision of which only Judges of 
the Superior Courts of Law and of Equity were ad- 
mitted; the ever-handy "Law of Nature," "Natural Law," 
" Natural Justice," — are all instances not (as has often 
been said) of chicanery and self-deception, but of a con- 
sciously-felt necessity for the recognition of the identical 
Logic and Ethical postulates upon which the modern 
Science of Jurisprudence is based. A similar phenome- 
non has been reproduced (as was seen above) in the course 
of the composition of the French Codes ; and it cannot be 
said that even the most analytical German Jurists have 
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succeeded in evolving, out of the mass of materials with 
which they build up the edifice of Law as a Logical 
conception, a pure and simple Science of Jurisprudence. 
Bentham himself occupied the peculiar position of creating 
a true Science of Jurisprudence without being conscious, 
or with only being dimly conscious, of the import and 
magnitude of his work. In fact, confining his attention 
exclusively to certain limited sides of the whole subject 
of Law, being impatient of the tedious methods of 
purely historical inquiry, and interested in his business 
as a revolutionary reformer far more than as a man of 
Science, it could not have been expected that the enu- 
cleation of a new Science would prosper in his hands. 
He employed, however, the true analytical and inductive 
methods by which alone the Science of Jurisprudence 
could be brought into existence; but he lacked the 
self-restraint and the simple devotedness of philosophic 
aim through which alone that Science could obtain for 
itself a rigorous expression and be brought to maturity. 
It is to Mr. Austin that the true foundation of the 
Science of Jurisprudence must be attributed, though, as 
in all such cases, a number of general causes were co- 
operating in the same direction, and the production of 
the Science could not have been long delayed. It may 
be said, indeed, that the contact of a rigorous and intel- 
ligent study of Roman Law, especially as illustrated by 
Continental Codes and Text-book writers, with a scholarly 
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appreciation of the whole compass of English Law and 
Equity, must have forced on the conclusion that what 
was common to two such opposite Systems as the 
Roman and the English rested not upon certain accidental 
similarities in the circumstances of a portion of Mankind, 
but upon permanent and universal facts capable of being 
analysed and classified in such a way as to furnish the 
materials of a new Science. The stern common-sense 
and restlessly critical energy of Bentham had already 
(unbeknown to himself, as has just been said) accom- 
plished a large portion of the practical task of building 
up the Science. The rest of the work was concerned 
with testing, by a severe comparative process, the value 
of the provisional results already arrived at, and with 
fashioning into an organic whole the somewhat dis- 
tracted and heterogeneous essays which owed their 
existence to little else than the accidental demerits of 
English Law. 

It is well known that Mr. Austin did little more than 
sketch the lineaments of the new Science ; though his 
sketch may be said to have been graven in the broadest 
characters with a pen of adamant. The contents of the 
Science have to be elaborated by Mr. Austin's suc- 
cessors, with only such necessary deviation from his 
design as new classes of Laws and fresh Institutions 
from' time to time render imperative. The true import 
of the Science is gathered up in an analytical criticism 
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of the terra Jurisprudence, and such a criticism follows 
later on. 

In the meantime the momentous influence that a 

dear recognition of the nature and the limits of the 
Science of Jurisprudence, as obtained by Englishmen 
in advance of all other nations, upon the sort of syste- 
matic reconstruction of the nutional Law which is pro- 
perly implied in Codification, can scarcely be rated too 
highly. If it be true that every special System of Law 
presupposes the existence of certain immutable condi- 
tions relating to the Logical, the Ethical, and the Social 
condition of Man, and if it be possible to distribute the 
component parts of the System in conformity with the 
mutual relations of these conditions, — an opening for 
International unity in the Form, if not the Substance, 
of different Systems of Law, is instantly apparent. Thus 
an English Code and a Foreign Code would resemble 
one another, not because one bad servilely copied the 
other nor because both had servilely imitated the arrange- 
ment of Justinian's Institutes but, because both the 
English and the Foreign Code were equally constructed in 
obedience to strict Logical and even Ethical postulates, 
to the use of which no one Country can have a greater 
claim or predisposition than another. The possibly sym- 
pathetic union in point of Form, at least, of a growing 
System of Public International Law with the several 
Systems of Law prevalent in different States, is a fur- 
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ther prospect unfolded by the development of the Science 
of Jurisprudence. Nor can these desirable results be 
expected to be confined merely to points of Form. 
There is no department of thought and activity in which 
Form and Substance are so inseparably blended as 
Law. Bad Laws and contradictory Laws are not re- 
tained in existence so much because Legislators are self- 
ish and cruel, as because Legislators are ignorant of that 
existence. Under the supposition of the construction 
not only of an English Code but of a Code based upon 
such permanent and universal principles as must bring it 
ever into closer and closer harmony with every foreign 
Codebased on like principles, the true substantial character 
of every single Law can no longer be concealed from the 
light. It will be contrasted every day with the provi- 
sions of the neighbouring Laws in the Code amidst 
which it lies. It will be exposed to the daily criticism 
of all readers of the Code, professional and unprofes- 
sional. Should the Code, or a Compendium of it, be 
used in Schools, the teacher will have to explain whether 
each particular Law is unjust or not, and why it is so. 
The true philanthropic reformer, and the beneficent 
Statesman on whose support he relies, will never be 
wanting in opportunities of reviewing all the Laws that 
may possibly need amendment, and of denouncing with- 
out delay every Law which, before the existence of a 
Code, might have worked endless injustice to obscure 
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classes of Society without the chance of public attention 
ever being directed to it. 

There are few students of English Law who are un- 
aware that the most finished and characteristic portion of 
the Works of the late Mr. Austin is occupied with 
ascertaining the limits of the Province of Jurisprudence. 
It is not easy to exaggerate the importance of the task 
itself, and it would be superfluous to dwell upon the 
acuteness and laboriousness with which it was carried 
out, — however imperfect as a vehicle of the author's 
total thoughts was the practical shape which his specu- 
lations chanced to take. Mr. Austin established once 
for all, as has been already intimated, with a decisive 
clearness which none of his rivals in this or in any other 
country have equalled, that in all Systems of Law, — to 
whatever period or form of Civilisation they may belong, 
— there are certain definite and lasting Conceptions the 
constant reappearance of which can ever assuredly be 
counted upon, and which are capable of being expressed 
in the terms of an universal Language. Starting from 
these permanent Conceptions, he pointed out that a 
basis of Classification might be discovered to which the 
vagaries of the most abnormal and idiosyncratic Legal 
System could not but adapt themselves. He insisted 
that the study of Law, as Law eternally must be, could 
be sharply distinguished from, and contrasted with, both 
the study of Law as in certain times and places it hap- 



206 AN ENGLISH CODE. 

pcned to be and the study of Law as it ought to be. 
It was this study of Law as it eternally must be which 
was the stndy of Jurisprudence, and inasmuch as the 
matter of Jurisprudence thus supplies what is universal 
and invariable to what is casual and transient in actual 
Systems of Law, Mr. Austin styled Jurisprudence " the 
Philosophy of Positive Law." 

More than thirty years have passed since this Analysis 
was attempted, though it has only been in the latter 
half of that period that, through the republication and 
increased circulation of Mr. Austin's Lectures, the main 
theory expounded in them has been searchingly scruti- 
nised. It is the work of a new generation to invest i- 
gate afresh the real grounds of Mr. Austin's assumptions, 
and (if it may be) to expand still further the foundations 
of the Science of Jurisprudence by forcing on the con- 
sequences of those assumptions to all their legitimate 
conclusions. The term Jurisprudence, as every other 
important term which takes its hue from the whole 
complex life of mankind, is ever needing to be defined 
afresh in the ever-new language of each succeeding 
Age. 

In order to reach a definition, or what is better — an 
explication of this term, it is expedient to enumerate and 
classify the chief phenomena which may be said to 
constitute the universal and permanent elements in 
Law. 
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A Law is a Command addressed to members of the 
State purporting to control their Acts, that is, directing 
them to act or not to act in certain assigned ways. The 
immediate Authority which always enforces, and often 
originates, the Command is the Supreme Political 
Authority of the State for the time being, acting either 
directly or as represented by its judicial and executive 
subordinates. Thus Law becomes the most articulate and 
emphatic medium of communication between a nation 
and its rulers ; and it is in Law, when traced throughout 
the entire reach of its comprehensive narrative, — as be- 
ing created, interpreted, and executed, — that anation finds 
the most exact transcript of its own character and vitality. 
A State is a nation looked upon as a subject-matter of 
Government, and may be briefly described as an orga- 
nised community of sufficient dimensions and degree of 
development to discover in itself all the essential embry- 
onic elements of true political life. In every State 
within the reach of such observations as, for political 
purposes, need be taken into account, the following 
features are invariably recurrent and identical : 

1 . The Logical constitution of human nature. 

2. The Ethical constitution of human nature. 

3. The general groups of Social facts giving rise 

to corresponding groups of Laws. 
1. First, then, as to the Logical constitution of human 
nature : Though it is quite possible (in spite of a well- 
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known allegation to the contrary) that a Law may enjoin 
or forbid a solitary act and no more, yet it must neces- 
sarily happen in any large community existing beyond a 
single generation that the vast bulk of the Laws found 
in it have reference not to isolated and particular acts 
but to compendiously described classes or sorts of acts. 
With respect to every Law of this latter species the 
Legislator anticipates, and the Judge conducts, a process 
of syllogistic reasoning. Sir H. Maine has tracked the 
delicate steps by which in primitive society the casual 
and friendly Arbitrator, drawing upon the stores of his 
memory and experience for the decision of an apparently 
novel case, becomes gradually transformed into the 
authoritative Judge declaring the inflexible rule. The 
investigation as to whether an act alleged to have been 
done or left undone is or is not covered by the general 
terms of a Law is the essential nucleus of every judicial 
investigation, though the stages of ratiocination may be 
travelled through so spontaneously and informally as to 
escape popular attention. Nevertheless, in all ulterior 
steps of the investigation, — as in fixing the meaning of 
ambiguous words, — in deducing the legal rule itself, 
either from an obscure series of conflicting documents 
or from its silent implication in a line of fluctuating 
judicial decisions on multifarious classes of facts, — or in 
straining the terms of a Law, in the name of public 
morals, public utility, or abstract justice, so as to make 



^IWW>— II rfll 



MODERN STUDY OF JURISPRUDENCE IN ENGLAND. 209 

it reach an act to which it is not obviously applicable, — 
in all these stages the strict and uniform Logical method 
is unmistakeable as it is invariable. Be it noted, too, 
especially, that this Logical method is as conspicuously 
present in a primitive as in an advanced community, and 
is wholly independent of the nature or value of the legal 
system to which it is applied. 

So far the Logical constitution and action of men's 
minds is presupposed in the very structure and inter- 
pretation of Law. But the same Logical constitution 
and action is equally presupposed in conducting that por- 
tion of a judicial investigation which is concerned with 
the reality of alleged Acts or Events. Not the simplest 
law, in the most immature state of society, can be 
applied in practice without a theory of Evidence. Such 
a theory, be it ever so inartificial, at the least assumes 
such a community of physical and intellectual consti- 
tution in average members of the human family as to 
render the reports of the senses of one person available 
for the information of others. Thus, in pronouncing on 
the reality of any single alleged Act or Event, the 
ubiquity and permanence of certain notions or intellec- 
tual modifications is invariably asserted. Every judge, 
every criminal, and every witness, is held, within certain 
recognised and movable limitations, to think and feel 
alike with respect to Time, Space, Matter, Antecedence, 
Sequence, Cause, Effect, Number, Quantity, Weight, 
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and Colour. A reference to some or all of these notions 
can in no siugle judicial inquiry be dispensed with, and, 
being as permanent and universal as the existence of 
man himself, their presence must needs be reflected in 
every possible system of Law. 

2. Passing on, secondly, to the Ethical constitution 
of human nature, — it may be said that the Ethical ele- 
ments of humanity have a more marked influence on the 
construction of legal systems than even the Logical, 
inasmuch as the latter tell with nearly equal distinctness 
in every department of human activity and develop- 
ment, and in no single one more conspicuously than in 
the rest. On the other hand, it is only because of what 
may be called the accidental circumstance that Man is 
a moral being that he is a possible subject of Law. It 
is only because he is susceptible of all those delicate 
relations with his fellows which are implied in Morality 
that laws can hopefully be addressed to him. The sole 
purpose of all laws is, of course, that of compulsorily 
forcing men into those attitudes of mutual respect for 
individual freedom and the . moral claims of others 
which are the conditions precedent to all ulterior 
moral achievements. Thus it comes about, as of 
necessity, that the legal systems of various nations 
are brought at once into the closest resemblance to, and 
into most striking contrast with, one another through 
the multiplicity of modes in which the ethical ingre- 
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dients of human nature, circling round the leading 
legal ideas of Right, Duty, Property, Contract, Crime, 
and Liability, are represented and provided for in 
them. The supreme ethical ingredient of this nature is 
the human Will. The presence and the reality of the 
Will is presupposed in the structure and application of 
the most rudimentary law. The persons to whom the law 
is addressed are assumed to be able to obey or disobey it 
at their pleasure. The Legislator, as such, has no private 
theories as to the character of the phenomena implied 
in the Will, or as to the meaning of the sequence by 
which a certain physical and muscular motion or effort 
invariably accompanies a specific class of mental deter- 
minations. For the Legislator, all speculations about 
Free-will, Predestination, and Chance are equally with- 
out concern. He sees that, on the average, men are, in 
fact, guided in a vast number of their acts by the im- 
pulses supplied from hope and fear. He avails himself 
of the discovery by taking the potent instrumentality, so 
supplied, into his own hands. He ever attempts to 
balance with greater and greater precision the possibly 
attracting pleasures of disobedience by the inexorable 
pains of punishment ; and, so far as he succeeds in this 
endeavour, does he find his laws generally obeyed. 

Furthermore, in judicially estimating the quality of 
an Act with a view to bring it under the general terms 

of a Law forbidding or commanding it, the judge may 

p 2 
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have occasion to go deeper than into the mere volu*tari+ 
ness of the Act. He may have to ascertain what is 
called the Intention of the agent, — that is the condi- 
tion of the agent's mind at the moment of his doing the 
Act in respect of the immediate consequences of the 
Act. In order to ascertain the Intention the judge 
may have to go further still and probe the state of the 
agent's mind in respect of the more distant conse- 
quences of the Act, and so endeavour to discover the 
presence of what is called a Motive. According to the 
result of this whole inquiry does he pronounce the Act 
to be legally characterised as injurious, or permissible, — 
as a ground of legal imputation or exculpation. Such 
terms as Negligence, Malice, Fraud, and the like, have 
thus been invented for marking, in all systems of Law, 
the varying modes and gradations of culpable Intention. 
Even still finer investigations underlie these ; as, for 
instance, where abnormal conditions of mind or body 
become the subject-matter of judicial inquiry. Does 
the health of a given person deviate from the normal 
standard of average persons to such an extent as to 
demand an exceptional relaxation of general rules of 
Law or assumptions of Fact? Can a given person, 
under given circumstances, be held properly respon- 
sible, and therefore punishable, for his own alleged 
Acts ? In other words, are they indeed Acts or only 
Events, — as being subject or not to the Agent's control? 
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Is the alleged Agent possessed of that universally dif- 
fused sensitiveness to the current distinctions of what 
are called Right and Wrong to which appertains the 
name " Conscience " ? In the particular case under con- 
sideration, was this Conscience sufficiently developed to 
guard the Agent against committing a legal offence 
even when accidentally ignorant of any rule of Law for- 
bidding it? Similarly, in tracking out, for judicial 
purposes, through all its intricate meanderings, the 
course of Fraud, a fixed moral conception of absolute 
Right and Wrong, of Honesty and Dishonesty, of 
Fairness and Unfairness, of Justice and Injustice, must 
always be entertained even in the course of the strictest 
legal inquiry. This, of course, supposes that a legal 
system has at least advanced far enough to attempt to 
detect a hidden purpose and to lay bare secret machi- 
nations, without resting content to look no further than 
to the Act itself apart from all the mental surroundings 
which alone give it its true complexion. 

It is thus that the realm of moral Right and Wrong, 
of Responsibility, and of Conscience, becomes con- 
stantly more and more matter of cognizance on the part 
of the Legislator who makes, of the Judge who applies, 
and of the Jurist who analyses Law. Whatever theories 
may be adopted as to the origin and nature of these 
leading moral ideas, it must be confessed by all schools 
of opinion that in all political societies not wholly im- 
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mature the actual phenomena are much the same. In 
one State as much as in another, and amid all differences 
of climate, race, and historical antecedents, it is the 
portion of all men and women " Node dieque suum 
gesture in pectore testem" 

It is to this witness of Conscience that the Legislator, 
in various forms of language, confidently makes his 
appeal. He can educate his countrymen to tenderness 
of conscience in respect of Legal wrong-doing, just as 
co-operating forces are educating them in respect of 
Moral wrong-doing. It is the hardest and most solemn 
part of his labour so to frame his laws as to train men 
to be scrupulous as citizens while making them more, 
and not less, scrupulous and conscientious as human 
beings. 

3. Passing on, thirdly, to the material structure of 
legal systems, the grounds of unity between the most 
heterogeneous systems is not less noticeable than in the 
intellectual and ethical constitution of humanity already 
adverted to. 

From the most opposite poles of thought, — as, for 
instance, from such diverse writers as Auguste Comte, 
Sir H. Maine, and Professor Maurice, — a remarkable 
consensus of testimony has appeared within the most 
recent times to the effect that the integral constituent 
or atomic element of human society has ever been and 
is, not the individual citizen but, the corporate Family. 
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According to these views the State is actually, and has 
been historically, evolved out of single Families through 
the medium of associated Families; and its proper 
energy consists in the incessant action and reaction of 
the domestic life and responsibilities of every citizen on 
his public life and responsibilities, and of his public on 
"his domestic. Thus every man is called and bound to 
be selfish, and every man is called and bound to be 
self-sacrificing ; and it is the hardest duty of the States- 
man and of the Moralist, as well as of every citizen within 
the sanctuary of his own spirit, to fix the limits of such 
competing responsibilities. 

Thus that Family life (including the topics of Mar- 
riage and Succession) and Government (including the 
topics of Crime and Procedure) will form a bulky por- 
tion of even the most embryonic legal system, would be 
anticipated, — even were there no evidence on the matter 
accessible, derived from legal systems of every shade of 
development, and testifying uniformly to the precision 
and laboriousness with which these departments are 
invariably worked out. Other leading portions of every 
legal system correspond to like universally distributed 
groups of facts. The competition for the use of the 
material objects forming portions of the visible universe 
originates Laws of Ownership. Industry, Commerce, 
and indeed the most elementary Division of Labour and 
habits of Co-operation, originate Laws of Contract The 
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historical relations of these two phases of Laws, in 
primitive societies at the least, may be learned from 
Professor Maine. For the present purpose it is suffi- 
cient to notice that Laws of Ownership and Laws of 
Contract, — however much they may be inextricably 
intertwined through logical confusions and historical 
accident, — form two distinct and permanent depart- 
ments of every legal system ; and, when placed side by 
side with Family-law, with Laws regulating the Con- 
stitution and Administration of the State, and with 
Criminal Law, afford a series of immutable elements 
into which every existing or possible legal system admits 
of being readily decomposed. 

On testing the value of these anticipations by referring 
to the most prevalent legal systems in modern and 
ancient times and in the Western and Eastern world, — 
however much the inquiry rcay be perplexed by the in- 
trusion of what may be called the non-natural elements 
supplied in certain communities by superstition and 
priestcraft, — the essential uniformity of all legal systems 
is substantiated beyond dispute. This uniformity, be it 
noted, is not one of positive and detailed regulations, 
but of intellectual conceptions, of moral assumptions, 
and of practical adaptation to certain marked and lead- 
ing characteristics of all national existence. It happens 
indeed that the historical vicissitudes of the Roman 
Empire, Language, and Institutions, have imparted to 
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Roman Law both a practical preponderance over all 
competing systems among the States of Europe and a 
scientific prominence which have contributed to make 
the study of Roman Law in some quarters a convertible 
notion with that of Jurisprudence as here explained. It 
is true that the celebrated conception of "Natural Law" 
has many elements in common with that of scientific 
Jurisprudence, though, under the latter name, the pro- 
cess or evolution is strictly inductive, and, under the 
former, perilously deductive. It must be confessed, too, 
that, almost unconsciously to themselves, the authors of 
the Pandects, even when developing the most empirical 
and artificial rules, constantly reached out in search of 
some universal logical or moral principles upon which 
to base their perhaps sometimes over-refined conclusions. 
Thus Roman Law has a real as well as an accidental 
claim to be treated as the fountain-head of the study 
of Jurisprudence. In a similar sense the unfettered 
reasoning of Judges, addressing themselves to the 
interpretation of the written text, is notoriously desig- 
nated as "Jurisprudence" in France. To quote the 
words of M. Portalis in his preliminary discourse to the 
project " of the Civil Code, — " In the infinite diversity 
of subjects which fall under the control of Civil Law, 
and upon which a judgment in most cases consists less 
in the application of a precise text, than in a combination 
of several texts, which lead to a decision, rather than 
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" contain it within themselves, Jurisprudence is as indis- 
pensable as Law. It is to Jurisprudence, then, that we 
must abandon those rare and extraordinary cases which 
cannot enter into the scheme of a rational Legis- 
" lation ; the variable, unaccommodating details, which 
ought never to occupy the attention of the Legislator ; 
and all those objects which it would be in vain to 
"attempt to foresee, and dangerous prematurely to 
" define. Experience alone can fill up the void spaces 
" which we must leave." 

This use of the term Jurisprudence has never been 
adopted in this country, and is wholly alien to that 
sanctioned by Mr. Austin and his followers. Neverthe- 
less the fact that this mode of employing the term exists 
is extremely instructive, as indicating that in the process 
of practically applying all Law certain Logical and Ethical 
principles are invariably assumed as being of universal 
validity. This assumption marks the moment of transition 
from the French use of the term Jurisprudence to that 
implicitly advocated in the present work. According to 
this last view Jurisprudence is the Science which deals 
with certain limited classes of, firstly, Logical facts; 
secondly, Ethical facts ; and, thirdly, Social facts. The 
centre of all these several classes of facts is the pheno- 
menon of Law. Thus a complete exposition of the 
Science of Jurisprudence implies a complete enumeration 
and description of all the classes of facts contemplated, 
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together witb a clear exhibition of the modes in which 
those facts act and re-act upon Law. In treating a science 
the limits of which are so unique and so arduously 
traced, as well as, in the present day, matter of so much 
dispute, the theorist or teacher will have to guard him- 
self as sedulously against a desultoriness which shall 
incur the reproach of vagueness as against an excess of 
logical refinement which shall be remote from all prac- 
tical uses. 

To the English Lawyer and Statesman, however, the 
study of Jurisprudence in the sense of the term here 
contended for as the study of the permanent and uni- 
versal elements of Law, — whether looked at in its 
structure, its interpretation, or its judicial application 
to facts, — is a matter of little less than commanding 
necessity. The besetting danger, or, as some may have 
it, the wholesome characteristic, of the English legal 
mind is an aversion to comprehensive principles and an 
indisposition to exhaustive Classification or to even so 
much as an unswerving consistency in the use of Terms. 
The study of Physical Science is probably contributing 
much to undo habits of mind which have been created 
by an absorbing attention to fluctuating party-politics 
and by the accidental method of evolution of English 
constitutional and legal history. It is here in place to* 
quote the deliberate judgment of a living English his- 
torian (Mr. Freeman in his Growth of the English Con- 
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stitution), eminent alike for erudition, accuracy, and mo- 
deration of views. " There can be no kind of doubt that 
" lawyers' interpretations and lawyers' ways of looking 
at things have done no small mischief, not only to the true 
understanding of our history but to the actual course 
of our history itself. The lawyers' tendency is to carry 
to an unreasonable extent that English love of precedent 
" which, within reasonable bounds, is one of our most 
" precious safeguards. His virtue is that of acute and 
"logical inference from given premisses ; the premisses 
"themselves he is commonly satisfied to take without 
" examination from those who have gone before him. It 
" is often wonderful to see the amazing ingenuity with 
" w r hich lawyers have piled together inference upon in- 
" ference, starting from some purely arbitrary assumption 
" of their own. Each stage of the argument, taken by 
" itself, is absolutely unanswerable ; the objection must 
" be taken earlier, before the argument begins. The ar- 
" guraent is perfect, if we only admit the premisses ; the 
" only unlucky thing is that the premisses will constantly 
" be found to be historically worthless. Add to this that 
" the natural tendency of the legal mind is to conser- 
" vatism and to deference to authority." 

If this judgment be correct, there would seem to be 
no method of study so conducive to sounder habits of 
thought than that one which obliges law T yers to rest their 
conclusions, not upon shadowy and misty assumptions 
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having their origin in an uncertain Past but, upon deep- 
laid logical and ethical principles of everlasting cogency. 
Lawyers, above all men, must need to cultivate the 
belief that if sound reasoning is valid at the latest stage 
of an argument it is none the less valid at all the earlier 
stages; and that no legal system that shuts out the 
daylight of scientific truth and boasts to lurk hidden in 
the murky offices of a narrow Profession can continue to 
meet the exigencies of an educated and critical com- 
munity. 

Again, looking at the matter from a still higher 
point of view, the isolation of English Law from all other 
European systems is strangely out of harmony with 
the continuous international intercourse England has 
ever cultivated with the nations of the Continent, and with 
the growing commercial freedom and identity of political 
institutions which must render uniformity both in the 
structure and principles of national Law an indispensable 
concomitant. The self-regarding national policy which 
has hitherto discredited English international relations is 
now beginning to yield to juster and wiser views. A 
gradually reconstructed system of International Law, 
public and private, must needs inaugurate and empha- 
size the change. On all these grounds the English 
student of Law must lag miserably behind both the de- 
mands of his special study and the claims of his country 
as one of the leading States in the World if he is content 
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to close his eyes to those universal principles, Logical, 
Ethical, and Social, which constitute the Science of Juris- 
prudence, and without a firm apprehension of which the 
creation of a Code either National or International can 
never become more than a perturbed and ambitious 
dream. 

With reference to the creation, or even the proper 
use, of a Code, it will be of special service to those who are 
approaching the study of Law for the first time, or who 
have been already wearied with certain of its repellant 
aspects, to notice that it is just in the parts of Law 
which are in themselves most " immersed in matter/' 
most technical and artificial, as well as modern, that the 
need of the study of Jurisprudence is most signally 
experienced. It is in the intricate meshes of the part 
of Law which deals with the transactions of Com- 
merce,— of the part of Law which regulates Partnership, 
Joint-Stock Companies, Merchant Shipping, Negotiable 
Instruments, Bankruptcy, and Procedure, — that the de- 
mand for sound Logic, for correct Ethical analysis and 
assumptions, and for an intelligent reference to the 
fixed habits and institutions of Civil life is most irre- 
sistible. It is just because these several matters are, 
for the most part, complex and tangled on their business 
side that the utmost conceivable simplicity and order is 
imperiously required so soon as they are enfolded in the 
pale of Law. Furthermore, here not less than any- 
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where it is of especial importance that commercial men, 
and others who are not professional Lawyers, yet 
happen to engage in great or small industrial or com- 
mercial undertakings, should have every facility pro- 
vided for them for becoming acquainted with the true 
import of the various rules of Law affecting their 
interest. Such an acquaintance must be almost unat- 
tainable so long as identical principles of classification, 
terminology, and grammar are not recognised in Law 
as in all other forms of worldly intercourse and subjects 
of scientific study. In other words, a really effective 
and just Body of Law, — especially commercial, — can 
only be erected by means of the assiduous reminiscence 
of the universal principles which are presupposed in the 
Science of Jurisprudence. Even where a total recon- 
struction of the legal system is still some way off, for so 
much as the minutest amendment of the existing Law 
a recognition of the self-same principles is needed to 
the extent proportionate to the improvement projected. 
A like recognition of these principles is still more indis- 
pensable and fertile on the occasion of introducing any 
wide legislative measure for re-casting even a single 
branch of the Law. 

On all these grounds it is apparent that the study of 
Jurisprudence, as the term is here explained, will be 
found, to the youngest student, and even to the more 
advanced strictly professional student, an essential com- 
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plement to his other legal studies, as well as an invalu- 
able link for the purpose of fastening on occupations 
often falsely characterised as servile and dreary, if not 
inhuman, to methods and sentiments the most closely 
allied to the full general current of human feeling and 
interest. 



The following extracts from a Pamphlet written by the Author 
in the year 1857, on Codification in England and the State of 
New York, are inserted in order to show that, though in the 
present work he has confined himself to the practical object of 
exploring the difficulties, the methods, and the consequences of 
codifying English Law, yet he has carefully weighed the objec- 
tions of those who oppose such Codification under any circum- 
stances whatever. There are various indications, both in the 
Political and in the Legal field, that some systematic republica- 
tion of the English Law will shortly, in spite of every sort of 
opposition or nervous trepidation, be actually proceeded with. 
The time may be said to be gone by, or to be rapidly going by, 
when the battle of Codification or no-Codification has any longer 
to be fought. The real struggle now is concerning the nature 
of the Code to be constructed, and the combatants may be ar- 
ranged as those who claim that a Juridical Unity shall preside 
over the distribution of the parts and those who would proceed 
at once with digesting the parts without any concern for the 
maintenance of a Juridical Unity. 

The expediency and the possibility of systematically ar- 
ranging and reducing into distinct and manageable form 
the scattered materials of English Law would appear, at 
least, to be matter for anything rather than inflammatory 
discussion. Here, if anywhere, all heat of passion or un- 
scrupulous lust for dialectical triumph might seem to be 
entirely away. So far from this is the real fact, however, 
that the reasoner on either side can hardly even bear to 
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contemplate, bo much as in thought, the attitude of his 
opponent. The controversy is entered on not in order to 
elucidate the truth by friendly comparison and provisional 
or feigned resistance, but in order solely to defend and pro- 
pagate, not without a certain flush of vehement partisanship, 
an irrevocable prepossession. 

It is in some way, no doubt, the magnitude of the subject 
which dazzles the vision, and its momentous importance 
which unsteadies the nerves, of those who approach it. 
Much of this hard intolerance is also due to the influence 
of Bentham, who could only have effected his own mighty 
work in his own narrow way. The atmosphere of Europe 
was in his days too highly charged with perilous forces, and 
the social and political system of England too rotten at the 
core to admit of cautiously adjusted modes of reasoning 
addressed to the whole faculties of man, and discriminating 
with precision the wholly true and the partially false. In a 
time of moral disorganisation and effete national life, some- 
thing sterner and stronger is needed than aesthetic sym- 
pathies and well-balanced speculation. This need was 
supplied in the sledge-hammer of Bentham, and the strokes 
told with such terrible force that there is little need for 
their early repetition. With such a work before him, and 
mindful of the frightful perversions of justice in France 
which preceded the French Revolution, as well as of the 
tyrannical vagueness then justly imputable to the English 
Common-law, it is not to be wondered at that Bentham con- 
ceived Codification to be the grand panacea of all public 
sores. His eminently organising mind and constitutional 
impatience of all alleged facts of human life not readily 
comprehended in definite language all tended in the same 
direction. The result is, that Codification has become 
almost a political watchword, and that those who sympathise 
most warmly with the work of Bentham in any one field 
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hold themselves bound quite as much by a spirit of loyal 
allegiance as by a cogent intellectual necessity to go the full 
length with him also in this. 

Every tyro in the study of the law, and most amateur 
politicians, are well versed in the hackneyed arguments in 
favour of codifying the English law. The comprehension 
of these arguments implies no very recondite knowledge of 
the actual sources of law in England, nor any specially 
scientific grasp of the comparative values of written and 
unwritten law. The most stolid of mankind can take in the 
conception that a definite and certain law is better than a 
vague and variable one, a well-known law better than a mys- 
teriously hidden one, a compactly systematised body of law 
better than a floating mass of nondescript materials, con- 
sisting of nobody knows what, and abiding nobody knows 
where. All Bentham's arguments, valuable as they were in 
their day, and reinforced as they have been since with every 
variety of acrimonious invective and facetious illustration by 
his " universal " successors, simply amount to the enuncia- 
tion of these unquestioned truisms. The true right of the 
question (it is amiably hinted) is all on one side, and no one 
but a child or an idiot fcould seriously attempt to impugn 
such inexorable logic. Of course an English lawyer, wedded 
to his dogmatic system of "judge-making law " and " case- 
interpretation/' and repelling all change with a spirit of 
almost theological orthodoxy, could only look to be treated 
in the discussion either as a poor fond fool, hopelessly 
besotted, or a crafty knave, recklessly sacrificing the trans- 
parent advantage of his countrymen generally to the narrow 
gains of himself and the order to which he belongs. 

Now on behalf of such more candid reasoners for whom 

this cut-and-dry mode of disposing of a matter, really one 

of some perplexity and moment, is not wholly satisfactory, 

it may be well to notice that the real opponents of codifica- 
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lion belong, not to one class, but to at least three distinct 
classes of men. There is first, undoubtedly, a selfish body 
of practitioners who, — either believing that a greater uncer- 
tainty of the law is beneficial to themselves, and that a code 
would remove, in some measure, that uncertainty, or else 
fearful of the disadvantages they would personally be placed 
at by the sudden introduction of a new legal system, of the 
details of which they were profoundly ignorant, or not 
exclusively cognizant, — do on these grounds listen to the 
suggestion of codifying the English law with very great 
disfavour. This class, however, is not large, and, even 
on the very grounds most intelligible to themselves, it is 
probable their adverse arguments might easily be overcome. 

Again, there is a large body of active practitioners who, 
from long habits of familiarity with one special system, and 
having, after a life-time of assiduous application, attained 
at last to a tolerable knowledge of it, feel a not unnatural 
reluctance to cut rudely away from under them the ladder 
on which they have risen. These are the conservatives of 
the profession, and not the least valuable members of it. 
As the subject of Codification becomes more familiar in 
men's mouths, and the possibility of its being carried out is 
more constantly present to the minds of a new race of rising 
advocates, it is probable that in no long time this class 
will become infinitesimally small, and will finally cease to 
exist. 

There is, thirdly, a class composed, indisputably, of some 
of the not least erudite, successful, and intelligent members 
of the legal profession, who, on no other grounds whatever 
than those of pure reason, persistently object to the codifi- 
cation of the English law. The members of this last class 
are thoroughly imbued with all the arguments handled with 
ever so matchless a skill on the other side. They possess a 
sound knowledge of the English law in its history, its con- 
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tents, its sources, its procedure, and its practical application. 
They are conversant with all that has been done in the. 
way of Codification in other lands and other times. They 
have an acquaintance with the legislation of Justinian, with 
that of Frederick II., of Napoleon, of the States of America 
and the English colonies, only less extensive and minute 
than that which they have of the laws of their own country*. 
In spite, however, of all the most laborious research and 
the most profound speculative thought, they are unable to 
accede to the proposition that it is expedient, at the present 
time, to codify the laws of England, in any sense of the 
word " codify " likely to be acceptable to the more earnest 
reasoners on the other side. Hence, in order to- make any 
way in the discussion of the subject of Codification, the 
arguments which this last class of objectors allege must be 
attentively reviewed. It is very little to the purpose to 
repeat in their ears again and again the platitudes familiar 
to the times of Bentham, which, while everybody admita 
them to be truths, and to have had their use in his day, are 

wholly beside the mark now 

Now, the main arguments brandished against such a code 
of the English law by the ablest reasoners on the subject 
amount in all to four. In considering these arguments 
successively, it is not necessary or indeed possible to lay 
down any abstract propositions about the Codification of 
laws in general. Most of the fallacies which have obscured 
the clear-sighted discussion of the present subject have been 
due to a premature haste to do this. The sole question 
here to be considered is whether, the English law being 
such as it is, the English people, judges, lawyers, jury-men, 
members of Parliament, being such as they are, the time 
being the latter half of the nineteenth century, it is now and 
here expedient to codify the English law. 

The arguments adverse to Codification will best be 
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enumerated in the order of what seems to be their relative 
importance. The firzt and most important argument has 
been conveniently expressed in the compendious form that 
the proposed change implies the substitution of a ' law of 
language ' for a ' law of principles.' 

We need scarcely here so much as allude to the now 
almost exploded dogma about certain mysterious principles 
of law reposing, out of the vulgar gaze, in the breasts of the 
English judges, or even stay to advert to the fact that the 
large mass of English law has been, strictly speaking, the 
result of ex-post'facto legislation, its development having 
been accidentally determined by the nature of successive 
emergencies and the idiosyncrasies of individual judges. 
The wisest opponents of Codification admit all this to the 
full, and even rest a great part of their case on their appre- 
hension of this sort of natural growth being arbitrarily 
interfered with by codification. And, indeed, it must be 
fairly conceded that, whatever modifications laws do, in 
fact, undergo in England through repeated acts of practical 
application, such modifications are of the most gradual and 
almost insensible description. A loyal deference is always 
paid in modern practice even to the most unintelligible and 
anomalous decision in the past ; and the most arduous occu- 
pation of professional lawyers is in properly and honestly 
selecting, comparing, and explaining cases which have fur- 
nished matter for reported decisions on facts analogous to 
those immediately before them. 

Thus the question again returns whether it is better that, 
in the present condition of the whole juridical phenomena 
in this country, the ultimate standard of reference, as to the 
conjectural existence and extent of a rule, be a number of 
concrete instances of applying that rule, together with the 
arguments attending those several applications of it, or the 
rule itself, supposing it to be formally attainable and clearly 
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expressed in written language forbidding, at the least, all 
grammatical misconstruction. It is held in favour of a 
" law of principles," that is, of the first of these two alterna- 
tives that a rule of law, assuming it to exist anywhere, is 
necessarily of too subtle, pervasive, and complex a character 
to admit of all its significance being exhausted by the closest 
study of a mere linguistic statement, however exact and 
orthographically unimpeachable. The true meaning and 
spirit of the rule of law, it is urged, in all its manifold 
references, can only be properly seized by a critical obser- 
vation of the way in which it has judicially been hitherto 
fitted to actual facts, such observation being conducted, as 
occasion arises, by competent and specially trained prac- 
titioners. Where the true principle of the law, in all its 
refinements and embracing comprehensiveness, has been 
thus finally reached, its application to a new state of facts, 
analogous in kind, but different in details, may then, and 
then alone, be safely ventured on. The greatest possible 
certainty is thus alleged to be attained by suitors. The 
least amount of variability is induced into the judicial sys- 
tem compatible with constant adaptation to the wants of the 
day ; and the study of the law preserves its place as the 
worthiest arena into which the best intellects of the day 
may not be ashamed to descend for the purposes of adequate 
exercise and honourable rivalry. 

On the other hand, it is further assumed, as will be more 
specially noticed later on under a separate head, that a 
"law of language," depending as it does on the mere taste 
or caprice of the judge in the matter of interpretation, is in 
the highest degree variable and uncertain ; and that even it' 
former decisions on questions of construction are allowed to 
be cited, as in France, a worse state of things arises, inas- 
much as a judge can then, at his pleasure, either consult 
his individual freak or else abide by the decisions of his 
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predecessors, and no counsel, advising his client in any 
particular case, can predict which course the judge will 
adopt. Farther, each law, standing as it does by itself as 
an isolated proposition, is thereby divorced from all the 
circumstances which illustrate its history, expound its full 
nature, and mark its natural limits. Thus the study of the 
law becomes abandoned to a lower class of intellects, while 
the successive demands for fresh legislation afford but a 
rude and very inconvenient substitute for the organic accre- 
tions to the law necessitated by the actual process of ad- 
ministering justice. 

This will probably be admitted by the most strenuous 
opponents of Codification to be a not unfair statement of 
their best argument as it appears in its most unexception- 
able dress. However strong and indeed irrefragable it may 
be, when stated in its universality and without reference to any 
particular exigency, its true force in any given case must 
depend entirely upon the special circumstances then and 
there present. The argument in question postulates a par- 
ticular condition of the existing common or uncodified law, 
and also an actual want of personal capacity among the 
people composing the nation to embody the principles of 
that law in a beneficial Code. Thus the argument in favour 
of a law of principles is of great weight in one condition of 
society and of small weight in another. It has a very dif- 
ferent aspect in the case of a simple agricultural people 
from what it has in that of a people possessed of a highly 
organised and complicated commercial system. Its value 
varies again with the actual condition of the written autho- 
rities on which the law reposes, being very great where 
those authorities are clear, unanimous, and not over multi- 
farious, and being indefinitely small where the authorities 
are so much at variance, so ambiguous, so scattered that no 
/safe opinion can ever be ventured on as to the probable 
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view of a new case, not absolutely identical with some old 
one, likely to commend itself to a court of law. Again, it 
may be that, in a given state of society, the condition laid 
down by Bacon, that the age which affects to recast the laws 
of former ages must excel all those ages in wisdom, is very 
far from being fulfilled. It may happen that the several 
arts of interpreting old law, of constructing the skeleton 
of a new legal system, and of filling in that skeleton with 
matter either new or old, are at an unusually low ebb. 
Where and when this is so, that place and that time are, 
undoubtedly, not adapted to Codification. 

It is on this last ground that the most serious doubt 
arises as to whether the English law can be advantageously 
codified in this generation. With all the improved methods 
of legal education, professorships, examinations, "social 
science " meetings, juridical societies, and the like, a really 
scientific knowledge of the root-principles of jurisprudence 
is a most exceptional attainment even among professional 
lawyers, and out of their circle does not exist at all. There 
is no accurate technical dialect, there is no keen and sensi- 
tive appreciation of the unique relation of law to other 
branches of inquiry, especially to morals and politics, there 
is no healthy impatience of vague definitions and perverse 
classifications. The text- books most in use are prepared, 
not by jurists and educated thinkers, but by laborious scribes 
and collators, who think they have done their work when 
they have composed a cento of phrases borrowed from the 
judgment seat, and have appended a sufficiently long 
string of more or less relevant precedents illustrated by 
note upon note to represent the most recent modifications 
of the law. 

This state of things, however, is not to be lazily ac- 
quiesced in, but arduously struggled out of. One mode 
which offers is to keep steadily before the eyes of the pro- 
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fcssion a far higher standard of legal attainment than the 
one popularly in vogue, by reminding them that it is owing 
to their own shortcomings, narrow-mindedness, and apathy 
that the people of England are compelled to wait with as 
much patience as may be for the time when they may look 
for a simplification of their laws. The three main requisites 
demanded in those who would codify the English law are 
(I.) a masterly faculty of accurately comprehending the true 
drift of all the materials to be used; (2.) a profoundly scien- 
tific knowledge of general jurisprudence ; and (3.) a capacity 
for definite, terse, unambiguous and comprehensive expres- 
sion. These qualifications are of the rarest possible de- 
scription, presupposing as they do not merely the highest 
order of understanding and genius, but also a life-time of 

laborious study and research 

There is a further objection which it is the more im- 
portant to examine, because the considerations on which it 
rests do, in truth, when properly weighed, point in a direc- 
tion exactly opposite to that intended. It is said that 
the Codification of the laws of England will have a 
most baneful effect on the scientific study of law in this 
country, and therefore will generate, to the great detriment 
of the whole population, a race of shallow and impoverished 
law-students, barristers, and judges. It is supposed that so 
soon as ever a law, instead of needing to be patiently elicited 
by a laborious comparison of seemingly conflicting prece- 
dents, can be at once summarily cited out of a book, the 
law is likely to be, through an impetuous recourse to super- 
ficial analogies, wrongly applied ; all stimulus to severe and 
protracted study of the law to be withdrawn ; and all com- 
petition between the worst and the best intellects to be at 
an end. This is the objection stated in its strongest form, 
and, however stated, it rests upon a most false and insuf- 
ficient notion of the true conditions of the question. 



AN ENGLISH CODE. 235 

It is not true that conversance with modern English law 
is favourable to mental culture, and it is true that the 
habitual use of a well-written Code might speedily become 
so. The state of the English law at present is such that 
all study of it, as a special system for the purpose of illustrat- 
ing and paving the way to an acquaintance with the science 
of jurisprudence, is utterly hopeless. Most of the truly 
juridical minds in the profession and on the bench have not 
been made such through a study of the English law, but 
through systems of education provided in very different 
fields. Possessed of highly cultured minds, and even desti- 
tute of any special juridical attainments, some few of the 
leaders of the profession do, indeed, succeed in throwing 
occasional sparks of illumination on the chaos of English 
law, while they even contrive to find in its interminable 
problems a series of stimulating puzzles and a not uncon- 
genial occupation. But for a youth yet unformed by any 
other course of accurate study, it may safely be said that 
the study of English law in its present shape is the most 
distorting, nauseous, and mentally paralyzing mode of edu- 
cation that the most injudicious and cruel instructor could 
devise. Scarcely a single text-book or commentary has been 
written by a jurist or by any one accurately acquainted 
with any other system but his own. So soon, indeed, as an 
English lawyer, following a more aspirant course of study 
than the generality, comes into view of the glowing fields of 
the science of jurisprudence, the first thing he does is to 
lose sight of his own national system, and with reluctant 
but hopeless dismay, to betake himself to Rome, to Ger- 
many, to America, or to France. It is needless to allude to 
the sources of fallacious ideas that dog the steps of the tyro 
in English law. The vices that infest the most familiar 
commentaries and institutional treatises are Legion. Bad 
metaphysics, bad politics, bad ethics, bad logic, false and 
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cross divisions, empty and circle-begging definitions, per- 
versely identical propositions, bigoted distaste for every- 
thing not home-born, and a pervading abhorrence of correct 
classification, — such are a few of the countless ghouls and 
spectres haunting the threshold of English law. Such are 
a few of the off-shoots of case law which are held so indis- 
pensable to the due initiation of the student into the mys- 
teries of legal erudition. 

But, again, it is not true, or rather it is the reverse of the 
truth, that a good Code is unfavourable to the preparation 
and exercise of the best intellects of the day. The loftiest 
employment of a professional lawyer is that of evolving out 
of a fasciculus of legal materials the particular law most 
nearly applicable to a particular situation of facts. If this 
law is buried in a Code, it can only be discovered and 
brought into view through a general knowledge of the whole 
Code, or, at least, of that division of the whole Code to which 
it obviously belongs. Side by side with the law sought for, 
will be other like laws having in contemplation states of 
fact very slightly varying from those given in the case sup- 
posed. Now, the art of discovering which of the several 
states of fact contemplated by the several laws has the most 
real and close analogy with the facts in question calls for 
the exercise of mental qualities of exactly the same temper 
and description as those essential to the proper interpre- 
tation of case-law. For it surely cannot be that the unap- 
proachable value of the present system, as a mental stimulus, 
is due to the number of books to be consulted, the length 
of the arguments, or the oracular and not unequivocal 
language in use on the bench. On the contrary, the time 
consumed in travelling through the unessential facts of the 
case, and passing from book to book, is so much abstracted 
from other important occupations, and so much loss to the 
general interests of the community. In need scarcely be 
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added, in this place, after what has been said above, that 
the introduction of a sound technical nomenclature, and of 
a natural and scientific classification, a more sympathetic 
approach to foreign systems of law, and the reduction in 
compass of the unwieldy mass of English law authorities, 
are likely to give such a stimulus to a true juridical educa- 
tion as has never yet been known in England. Thus, 
whether the argument start from what does actually take 
place in the present condition of English law, or from what 
is likely to take place in its improved condition under a 
Code, the conclusion with respect to the mental conse- 
quences to English lawyers is exactly the opposite to that 
apprehended. 



THE END. 
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